
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 



^ 



X»,&Vufl,,^NC,>^ 




HARVARD LAW LIBRARY 



Received 



ived^^^uc^^^o^ 



a ^ \ ^ ^ w. 



Digitized by VjOOQ IC 



^ 

^ 



Digitized by VjQOQIC 



Digitized by VjOOQ IC 



Digitized by VjOOQ IC 



Digitized by VjOOQ IC 



REPOET OF CASES 



DECIDED IN THB 



COUET OF CLAIMS 



or THE 



STATE OF NEW YOEK 



WITH 



Other Information Required by Statute 



CHAELES E. PALMER, Clerk. 
WORTH CHAMBERLAIN, Deputy Clerk. 



JUDGES OP THE COURT: 

THEODORE H. SWIFT, Potsdam, N. Y. 
ADOLPH J. RODEISIBECK, Rochester, N. Y. 
CHARLES H. MURRAY, New York, N. Y. 



\' \. ! 



ALBANY 

J. B. LYON OOMPAnV, PB1WTEB8 

1909. 



Digitized by VjOOQ IC 



jL.N 2 3 im 



Digitized by VjOOQ IC 



State op^ New York 



No. 36. 



IN SKNATE 

Jainiary 1, 1909. 



TWELFTH ANNUAL EEPORT 

OF THE 

COURT OF CLAIMS 

OF THE 

STATE OF NEW YORK 



STATE OF NEW YORK. 

Court of Claims, Clerk's O'ffice, 

Albany, Janiuiry 1, 1909. 

Hon. HoBACE White, President of the Senate: 

Deab Sir. — I have the honor to transmit the twelfth 
annual report of the Court of Claims, covering the 
year 1908. 

Very respectfully yours, 

CHARLES E. PALMER, 

Clerk. 



Digitized by VjOOQ IC 



Digitized by VjOOQ IC 



CONTENTS. 



1. Judges of the court yii 

2. Officers of the court and persons representing the state ix 

3. Terms of court xi 

4. Table of cases reported xiii 

5. Table of cases cited xix 

6. Table of cases decided with opinions 2 

7. Opinions of the court 1 

8. Claims in which no opinions were written 270 

9. Legislation of 1008 291 

10. Code of civil procedure aj>plicable to court of claims 295 

11. Rules of court 307 

12. Barge canal act ; . . 329 

13. Index 357 

[V] 



Digitized by VjOOQ IC 



Digitized by VjOOQ IC 



JUDGES OF THE COURT OF CLAIMS. 



THEODORE H. SWIFT, Presiding Judge, 

Potsdam, N. Y. 
ADOLPH J. EODENBECK, Associate Judge, 

Rochester, N. Y. 

CHARLES H. MURRAY, Associate Judge, 

62 William St., New York, N, Y. 



Digitized by VjOOQ IC 



Digitized by VjOOQ IC 



OFFICERS OF THE COl'RT OF CLAIMS. 



CHARLES E. PALMER, Clerk, Capitol, Albany, N. Y. 
WORTH CHAMBERLAIN, Dep. Clerk, Albany, N. Y. 
GEORGE L. THOMAS. . .Stenographer, Albany, N. Y. 
J. FREMONT THOMPSON. . .Marshal, Albany, N. Y. 



REPRKSENTING THE STATE. 



DANIEL E. BRONG. Deputy Attorney-General 

MICHAEL H. QUIRK Assistant 



Digitized by VjOOQ IC 



Digitized by VjOOQ IC 



REGULAR TKRMS OF THE COURT. 

1908. 

Albany January 13 

Syracuse *. February 3 

Utica March 16 

Albany April 20 

Rochester May 18 

Buffalo June 8 

Albany September 28 

Albany November 16 



1909. 

Albany January 11 

Syracuse February 1 

Utica March 15 

Albany April 19 

Rochester May 17 

Buffalo June 7 

Albany September 27 

Albany November 15 



SPECIAL TERMS. 



Wili be ordered by the court during the year 1909 
as may be found necessary, due notice of which will be 
given. 



Digitized by VjOOQ IC 



Digitized by VjOOQ IC 



TABLE 

or 

CASES REPORTED. 



A. Page. 

Abernethy, RoUin 281 

Acer, Kate B^ 281 

Adkinson, Hattie 281 

Allen, Isaac , 281 

Allis, Clark 281 

Allis, Clark 281 

Alvord, Grove E 281 

Ames, Perry A.. 281 

Andres, Lewis 281 

B. 
Baker, E. Brown and ano. . 3 

Baker, Rkhard 281 

Bangs, Anson M 281 

Bamett, John W 281 

Barnett, John W 281 

Barnett, John W 281 

Bamett, John W., executor, 

etc 281 

Barrett, John 281 

Baum, Chauncey 281 

Besmer, Saphronia 281 

Besmer, Saphronia 281 

Besmer, Saphronia 281 

Billington, Alice M 281 

Blowers, William E. 281 

Bockoven, William H 281 

Bockoven, William H 281 

Bonneville, Margaret, person, 

etc 173 

Booth, Henry A., executor, 

etc 282 

Bowen, George H 2Q2 

Bowman, Mrs. Andrew J 282 

Bradt, Aaron Francis, et al . . 282 
Breed, Eugene 282 



Page. 

Breed, Eugene 282 

Briggs, Charles L 22 

Bristol, William, by guardian 282 

Bristol, William, by guardian 282 

Brooka, Joseph 282 

Brown, Jacob 282 

Brown, Jacob 282 

Brown, Jacob 282 

Brown, Mary F., and ano 282 

Buffalo, the city of 282 

Bull, Edgar and ano 282 

Burchard, Mary W 282 

Bums, William E 144 

Burr, James S 282 

Burr, James S 282 

Burst, Baltz 282 

Bush, Jennie 282 

Button, John 282 

Button, John 282 

Button, John 282 

Button, John 282 

Byrne, Edward M., executor, 

etc 282 

C. 

Campbell, Patrick 9 

Carhart, Henry 152 

Carmichael, Henrietta P., et 

al 282 

Gartner, Maria 282 

Cater, Charles 282 

Caywood, Charles, executor, 

etc 282 

Chapman, Jerry V 282 

Chapman, Jerry V 282 

Chapman, Jerry V 282 



txiii] 



Digitized by VjOOQ IC 



XIV 



TABLE OF CASES BEPOETED. 



Page. 

Chubb, Albert, Jr 282 

Chubb, Josiah 282 

Collamer, Charles W., and 

ano 282 

Cook, Emmett L 282 

Cool, Ediiirard, and ano 282 

Cooper, Alonzo 282 

Cooper, Alonzo 282 

Cooper, Alonzo 282 

Cooper, Alonzo 282 

Cornell, Willis 282 

Cornell, Willis 282 

Cornell, Willis 28:1 

Cornell, Willis 283 

Cottman, Joseph S 283 

Culver, Allen L 283 

Curtis, Alice P 283 

Curtis, Gumey T 283 

Daly, Patrick B 283 

Delaney, Murray J., and 

ano 283 

Demmon, Chelsea 283 

Dibble, Horace H 283 

Duffy, Walter B 283 

Dunn, William H 283 

E. 

Earl, Robert, et al 283 

Eckert, George H., and ano.. 283 

Eckert, George H., and ano.. 283 

Eckerson, George 283 

Egan, Cornelius 283 

Ehle, George W 283 

Emens, Lilla Alice 283 

Emens, Lilla Alice 283 

Empire Engineering Co 283 

F. 

Pagan, John, Sr 115 

rancher, Ira 283 

Farrell, Catherine 283 

Pastier, Hannah, executor, 

etc. 283 

Pields, James H., and ano. . . 283 



Page. 
Pikes, Fred C, administra- 
tor 283 

Fitzgerald, William 117 

Foote, Frank G .55 

Freeman, Max, by guardian . . 283 

Froehlich, Ida 283 

Fulton light, Heat & Power 

Co., The, and ano 179 

G. 
Gardner, Harold D., by guard- 
ian 283 

Gay, Milton R 283 

Genteluee. Lazareno 234 

Gibson, John J 283 

Gibson, John J 283 

Gibson, John J 283 

Gibson, John J 283 

Gibson, John J 283 

Gibson, John J 283 

Gibson, John J 284 

Gibson, John J 284 

Gibson, John J 284 

Gilheany, Patrick 284 

Gillen, William C 284 

Gillen, William C 284 

Graham, Charles F 284 

Graham, Charles F 284 

Graham, Paul T 284 

Graham, Paul T 284 

Gray, Charles W 71 

Green, Adelbert 144 

Green, Adelbert 144 

Griffin, John, et al 284 

Groton Bridge Company 284 

Grout, Cora B 284 

H. 

Hager, Henry D., and ano... 284 

Hall, Roland 284 

Hall, Roland 284 

Hall, Roland 284 

Hand, James 284 

Hanley, Barney 284 

Hanley, Barney 284 

Hanley, Thomas 284 



Digitized by VjOOQ IC 



TABLE OF CASflS REPORTED.. 



XV, 



Page. 

Hanley, Thomas 284 

Hanley, Thomas , 284 

Hanley, Thomas 284 

Harrington, Almon, adminis- 
trator, etc 284 

Harrington, Almon, adminis- 
trator, etc 284 

Harrington, Almon, commit- 
tee, etc 284 

Harrington, Almon, commit- 
tee, etc 284 

Harrington, Almon, commit- 
tee, etc 284 

Harrington, Almon, commit- 
tee, etc 284 

Harrington, Catherine 284 

Harrington, Catherine 284 

Harrington, Catherine 284 

Harris, Gertrude J., adminis- 
trator, etc 284 

Harris, John 22 

Harris, John 33 

Harter, Elmer 284 

Harter, James 284 

Hartley, Martin I,, et al 284 

Haynes, Amelia T 284 

Haynes, Amelia T 284 

Haynes, Amelia T 284 

Haynes, Amelia T. 284 

Heard, Charles J 284 

Heard, Cynthia 285 

Hess, Emma Louise 285 

Higgins, Charles 285 

Hill Maude R 285 

Hillegas, Louisa E 285 

Hoag, Minnie A., administra- 
tor, etc 285 

Holley, Joseph, and ano 285 

HoUey, Joseph, and ano 285 

Hooper, Charles A., and ano. 285 

Hooper, Charles A., and ano. 285 

Hooper, Lenora 285 

Hotchkiss, Emily A 285 

Hubbs, Olive 285 

Hubbs, Olive 285 

Hughson, Susan B., and ano. 285 



Page. 

Hyndman, Charles 285 

Hyndman, Nora 285 



Ives, John H 285" 

Ives, John H 285" 

Ives, John H 285' 



James, George R 285 

Johnson, Willies E 28o 

Jones, Otis 285 

Joy, Leon S 238 

K. 

Kay, Anna 285 

Keeffe, Arthur J 285 

Keegan, Martin 285 

Keith, George 144 

Keith, George 144 

Keith, Lewis 144 

Keith, Lewis 144 

Keith, T^ewis 144 

1 Keith, Lewis 144 

Kelly, Thomas 285 

Kelsey, Betsey 285 

Kelsey, Betsey 285 

Kennedy, Joseph P 144 

Kilgus, George E 285 

Kilgus, Michael 285 

Kinner, Julia A 285 

Kippley, Anthony 285 

Kittle, Casper J 285 

Knapp, Henry J., and ano. . . . 285' 

Krafft, Clark, and ano 285 

Kuhn, Henry, et al 246 

L. 

l^nkton, James B 285 

Lankton, James B 285 

Lannan, James 286 

Lasher, Charles 286 

Lasher, Charles 286 

Lasher, Charles 286 

Lasher, George 286 



Digitized by VjOOQ IC 



XVI 



TABLE OF CASES REPORTED. 



Page. 

Lasher, George 286 

Lasher, George 286 

Lenox, Town of 159 

Lenox, Town of 159 

Le Strange, Frederick, sole 

surviving partner, etc 249 

Lewis, Adolphus E., et al . . . 286 
Lewis, Mary J., executrix, etc. 286 

Lindley, William H 286 

Lynch, Patrick 36 

Lynch, Richard, and ano 270 

M. 

Machan, John E 286 

Machan, John E 286 

Machan, John E 286 

Maltby, Charlotte M 286 

Maltby, Charlotte M 286 

Maltby, Charlotte M 286 

Maltby, Charlotte M 286 

Mapes, Charles 286 

Meagher, Michael C 286 

Morgan, Louise M., and ano. 38 
Morgan, Louise M., and ano. 286 

Morrisey, Julia 286 

Mosso, Joseph E., et al 286 

Moth, William M., and ano.. 286 

Mott, Catherine 286 

Mott, Catherine 286 

Mulvihill, Margaret, adminis- 
trator, etc 17 

Murray, James 286 

Murray, James 286 

Murray, James 286 

Mc. 

McCammon, George, 3d 20 

McCarthy, Charles 286 

McCarthy, Matthew J 286 

McClusky, Henry 286 

McDonald, David 79 

McGuinn, Matthew 286 

McGuinn, Matthew 286 

Mclnty re, Harriet, and ano . . 286 

McKay, George 286 

McKee, John 286 



N. Page. 

Neider, Alexander 286 

Newton, Herman J 288 

Nicholson, Enoch C 287 

Nicholson, Enoch C 287 

Nolan, James 287 

Nussbaum, Myer 287 

0. 

Ostrander, Charles 287 

Otis, Franc W 287 

P. 

Paragon Plaster Co 287 

Parish, Betsey A 287 

Parish, Betsey A 287 

Parish, Betsey A 287 

Parish, Betsey A 287 

Pearse, Frank T 287 

Pearse, Frank T 287 

Pearse, Frank T 287 

Pearse, James C 287 

Pearse, James C 287 

Pearse, James C 287 

Peet, Minetta, et al 287 

Peet, Minetta, et al 287 

Phelps, Elson 287 

Pickard, Myron S 287 

Pickard, Myron S 287 

Piper, Anna B 287 

Place, Daniel N., and ano 287 

Poole, John H 287 

Porter, Millard S 287 

Post, Roswell W 287 

Powers, Albert E 287 

Printy, Anna 287 

Q. 

Quayle, Oliver A 287 

Quayle, Oliver A 287 

Quayle, Oliver A 287 

Quayle, Oliver A 287 

R. 
Rapp, William G., and ano. . . 287 
Ray, Chester 287 



Digitized by VjOOQ IC 



TABLE OF CASES REPORTED. 



xvii 



Page. 
Richardsoxii Lawrence J., and 

ano 287 

Richardson, Lawrence J 288 

Riley, John 288 

Riley, John 288 

Riley, John Frank 288 

Riley, Michael 283 

Rogers, Angela C 288 

Rouse, Lewis E 288 

Rouse, Lewis E 288 

Rouse, Lewis E 288 

Rouse, Lewis E 288 

Rouse, William H 288 

Rouse, William H 288 

Rouse, William H 288 

Rouse, William ft 288 

Ryan, Daniel 288 

Ryan, Daniel 288 

Ryan, Daniel 288 

Ryan, Daniel 288 

S. 

Sadler, Lucinda J 28S 

Sadler, Lucinda J 288 

Sadler, Lucinda J 288 

Sarony, Rose 288 

Schell, Charles H 288 

Scht'll, John 288 

Schell, John H 288 

Schenck, Adrian, and ano 288 

Schenck, Adrian, and ano 288 

Schenck, Adrian, and ano 288 

Schenck, Adrian, and ano 288 

Sears, Thomas, and ano 288 

Sheridan, Catherine 288 

Sherwood, Wallace S 288 

Shoecra-ft, Mary M., and ano. 288 

Shrubb, Adell, et al 288 

Shrubb, Adell, et al 288 

Shrubb, Adell, et al 288 

Shrubb, Adell, et al 288 

Shurtleff, A. W., executor, etc. 288 

Sipple, John C 288 

Smith, Anthony L 288 

Smith, James B 288 

Smith, Sarah A 288 



Page. 

Smith, William H 288 

Smith, William H 289 

Smith, William H 289 

Snow, Frank J 289 

Snow, Frank J 289 

Snow, Frank J 289 

Southard, Burton L 289 

Southard, Frank 289 

Steams, Martha A 289 

Sterling, Mary J 289 

Steves, Reuben 289 

Stratton, Frank 289 

Suiter, George 289 

Suiter, George 289 

Suits, Mary R 289 

Suits, Mary R 289 

Sullivan, Lawrence 289 

Sulzman, Charles A., et al . . . 289 

T. 

Tappan, Emogene 289 

Tappan, Emogene 289 

Tappan, Emogene 289 

Tappan, Emogene 289 

Taylor, Anson 289 

Taylor, Charles, and ano 289 

Thorpe, Sarah A 289 

Tine, Creorge 289 

Tine, G. Frank 28Q 

Tobin, William 289 

Trevor, Francis, Jr 289 

Tryon, William, et al 280 

Tryon, William, et al 289 

V. 

Van Alstine, Jessie M 289 

Van Amber, Melville W 68 

Van Valkenburgh, A. T 289 

Van Wormer, Maria E., and 
ano 289 

W. 

Walling, Dorcas 289 

Walrath, Julia, and ano.... 289 

Warner, Josephine A 289 

Watson, Frances H 289 



Digitized by VjOOQ IC 



xviii TABLE OF CASES REPORTED. 



Page. 

Weed, Charlefl A 289 

Wegner, Emil 290 

Wheeler, William W 290 

Whitoomb, Frank J 290 

Wilcox, Cyrus E 290 

Wilde, John D., and ano 290 

Williams, David S., and ano . . 290 

Williams, William D 290 

Winslow, Lewellyn, and ano. 290 



Page. 

Worden, Eliza J 290 

Wood, William S 290 

Wormuth, Levi Y 290 

Wormuth, Levi Y 290 

Wormuth, Levi Y 290 

Wormuth, Levi Y 290 

Zimmerman, Fred 83 



Digitized by VjOOQ IC 



TABLE OF CASES CITED 

IN THE OPINIONS REPORTED IN THIS VOLUME. 



A. Page. 

Acer V. State 124 App. Div. 915 158 

American Bank Note Co. v. State . 64 App. Div. 223 265 

B. 

Ballow V. State Ill N. Y. 496 172 

Beidler v. Sanitary District 211 111. 628 193 

Bell V. Hayes 60 App. Div. 386 196 

Benedict v. State 120 N. Y. 228 47, 141 

Benedict v. State 120 N. Y. 228-231 170 

Black V. Highland Solar Salt Co. . 98 App. Div. 409 151 

Bunge V. Koop 48 N. Y. 225 268 

C. 

Canal Appraisers v. People 17 Wend. 571 190, 206 

Canal Commissioners v. People... 5 Wend. 423 210 

Canal Commissioners v. People. . . 5 Wend. 423-448 214 

Carhart v. State 115 App. Div. 1 29, 107, 157 

Champlain R. R. v. Valentine 19 Barb. 484 189 

Chenango Bridge Co. v. Paige 26 How. Pr. 124 213 

Chenango Bridge Co. v. Paige 83 N. Y. 168 189 

Chenango Bridge Co. v. Paige 83 N. Y. 178 212 

Child V. Starr 4 Hill 369 208 

Clark V. State 142 N. Y. 101. . . 11, 12, 14, 15, 21 

Cole V. State 102 N. Y. 48 256, 270 

Commissioners of Canal Fund v. 

Kempshall 26 Wend. 403 212 

Commissioners of Canal Fund v. 

Kempshall 26 Wend. 404 ', 180 

Commissioners of Canal Fund v. 

Kempshall 20 Wend. 421 193 

Crowley v. State 112 App. Div. 872 157 

D. 

Danolds v. State 89 N. Y. 36 5, 173 

Disbrow v. Westchester Hardwood 

Co 164 N. Y. 415 152, 

[xix] 



Digitized by VjOOQ IC 



XX TABLE OF CASES CITED. 

G. Page. 

Gere v. McChesney 84 App. Diy. 40 18d 

Gould V. N. Y. C 6 K Y. 5B2 188 

Gouverneur v. National Ice Co 134 N. Y. 355 189, 216 

Gouverneur v. National Ice Co 134 N. Y. 368 205 

H. 

Hardin v. Jordan 140 U. S. 381 187 

Hayden v. State 132 N. Y. 533 54, 195 

Hayn v. Culliford, L. R 3 Com. PI. Div. 417 62 

Heacock & Berry v. State 106 N. Y. 246 54 

J. 

Jennings, Ex parte 6 Cow. 518 213 

K. 

Katz V. Kaiaer 154 N. Y. 298 196 

Kehn v. State 93 N. Y. 294 16 

ICnickerbocker Ice Co. v. Shultz. . . 116 N. Y. 388 188 

Knowles v. City of N. Y 176 N. Y. 430 15 

Komp V. Raymond 176 N. Y. 101 254 

Komp V. Raymond 175 N. Y. 102 268 

L. 

Lakeside Paper Co. v. State 15 App. Div. 169 216 

Langdon v. Mayor of the city of 

New York ' . . . 93 N. Y. 145 185, 188 

Laroe v. Sugar Loaf Co. 180 N. Y. 367-371 268 

Lewis V. N. Y. & Harlem R. R. Co. 162 N. Y. 202 122 

Locke V. State 140 N- Y. 480 61, 170 

Lowrie v. Douglas 15 M. & W. 746 62 

M. 

Mark v. State 97 N. Y. 572 54 

Mayor v. Starin 106 N. Y. 19 188 

M<atter of Commissioners of State 

Reservations at Niagara 37 Hun 537 189, 230 

McKee v. D. & H. C. Co 125 N. Y. 353 34 

McMaster v. State 108 N. Y. 556 b 

Millerwallner v. Knights of Golden 

Star 109 App. Div. 70 268 

Morgan v. King 35 N. Y. 454 214 

Morgan v. King 35 N. Y. 458 191, 193 

Mott V. Mott 68 N. Y. 246 210 

N. 

Neal V. City of Rochester 156 N. Y. 213 189 



Digitized by VjOOQ IC 



TABLE OF CASES CITED. xxi 

0. Page. 

O'Hivri^ V. State 112 N. Y. 146 257, 269 

O^trander v. State 112 App. Div. 875. . .29, 72, 90, 157 

Ousby V. Jones 73 N. Y. 621 222 

P. 

Palmer v. Mulligan 3 Caines 307 187 

Penn v. Wheeling & Belmont 

Bridge Co 18 How. (U. S.) 421-432 211 

People V. Arnold 4 N. Y. 508 232 

People V. Canal Appraisers 33 N. Y. 461 190, 206 

People V. Canal Board, 55 N. Y. 395 184 

People V. Clarke 10 Barb. 120 232 

People ex rel Cossey v Grout 179 N. Y. 417 22 

People ex rel. Howell v. Jeesup.. . . 160 N. Y. 260 188 

People ex rel. Killen v. Angle 109 N. Y. 564 13, 14 

People ex rel. North v. Feather- 

stonhaugh 172 N. Y. 112 15 

People ex rel Rodgers v. Coler 166 N. Y. 1 14, 21 

People ex rel Rodgers v. Coler 166 N. Y. 20 14 

People ex rel Treat v. Coler 166 N. Y. 144 14 

People V. Livingston 8 Barb. 253 232 

People V. Orange County Road Con- 
struction Co 175 N. Y. 84 15, 22 

People V. Page 39 App. Div. 110 190, 206 

People V. Rector, etc., of Trinity 

Church 22 N. Y. 44 232 

People V. Stevens 71 N. Y. 537 185 

People V. Tibbetts 19 N. Y. 523 188 

People V. Van Rensselaer 9 N. Y. 291 231 

Post V. State 124 App. Div. 916 158 

R. 

Rexford v. State 105 N. Y. 229 60 

Riley v. Mayor, etc., of N. Y 96 N. Y. 339 16 

Rumsey v. N. Y. & N. E. R. R. Co. 114 N. Y. 427 188 

Ryan v. City of N. Y 177 N. Y. 271 21 

Ryan V. State 177 N. Y. 273 .■...13,15, 16 

S. 

Sage V. Mayor 154 N. Y. 79 183 

Sage V. Mayor 154 N. Y. 61 18v) 

Sander v. State 182 N. Y. 400 122 

Seneca Nation of Indians v. Knight 23 N. Y. 498 211 

Sherman v. Kane 86 N. Y. 72 196 

Smith v. Bartlett 1«0 N. Y. 365 188 



Digitized by VjOOQ IC 



xxii TAJSLE of cases CITED. 

Pag8. 

Smith V. City of Rochester. 92 N. Y. 463 189, 214, 219 

Smith V. City of Roche&ter. 92 N. Y. 484 193 

South BufTalo Ry. Co. v. Kirkover. 80 App. Div. 65 176 

South Buffalo Ry. Co. v. Kirkover. 176 N. Y. 301 177 

Steele v. President, etc., of West- 
ern Inland Lock Navigation Co. 2 Johnson 281 114 

Steele v. President, etc., of West- 
ern Inland Lock Navigation Co . 2 Johnson 283 94 

Steele v. President, etc., of West- 
ern Inland Lock Navigation Co . 2 Johnson 285 148 

Stewart v. State 105 N. Y. 254 54 

Stone V. State 124 N. Y. 130 27, 29 

Sweet V. aty of Syracuse 129 N. Y. 316 120 

T. 

Tefft V. Munson 57 N. Y. 99 203 

Timpson v. Mayer 5 App. Div. 429 231 

Town of Brookhaven v. Smith 188 N. Y. 74 188, 189 

Town of Fort Covington v. U. S. 

and Canada R. R. Co 8 App. Div. 223 163 

Town of Palatine v. Canajoharie 

Water Supply Co 9 Hun 548 163 

Town of Southeast v. City of New 

York 96 App. Div. 598 163 

Troy & Boston R. R. Co. v. Lee. . . 13 Barb. 169 176 

V. 

Van Buren v. Baker 12 N. Y. State Rep. 209 217 

Van Buren v. Baker 12 N. Y. State Rep. 211 186 

Van Winkle v. Van Winkle 184 N. Y. 203 205, 208 

Van Winkle v. Van Winkle 184 N. Y. 204 211 

Varick v. Smith 5 Paige 136 (1835) . .9 Paige 

558 (1842) 186 

Varick v. Smith 5 Paige 136 (1835) . .9 Paige 

547 (1842) 189,216 

Varick v. Smith 9 Paige 556 204 

W. 

Waller v. State 144 N. Y. 579 189, 215 

Wheeler v. State 190 N. Y. 406. 257 

Y. 

Yaw V. State 127 N. Y. 190 63, 195 

Z. 

Zom V. State 45 App. Div. 163 62, 66 



Digitized by VjOOQ IC 



Oases Decided 



IN THE 



COURT OF CLAIMS. 



Digitized by VjOOQ IC 



CASES DECIDED IN WHICH OPINIONS WERE WRITTEN 



Baker, E. Brown and another r. State. 

Bonneville, Margaret, guardian, etc. r. State. 

Briggs, Charles L. v. State. 

Bums, William E. r. Slate. 

Campbell, Patrick v. State. 

Carhart, Henry v. State. 

Fagan, John, Sr. i:. State. 

Fitzgerald, William t'. State. 

Foote, Frank G. v. State. 

Fulton Light, Heat & Power Co. and another r. State. 

Genteluce, Lazareno v. State. 

Gray, Charles W'. v. State. 

Green, Adelbcrt r. State. 

Harris, John r. State. 

Harris, John v. State. 

Joy, Leon S. v. State. 

Keith, George r. State. 

Keith, Lewis r. State. 

Kennedy, Joseph P. f. State. 

Kuhn, Henry S. et al. r. State. 

Le Strange, Frederick, sole surviving part., etc. t\ State. 

Lynch, Patrick v. State. 

Lynch, Richard G. and another i". State. 

Morgan, Louise M. and ano. exec, etc. v. State. 

Mulvihill, ^Margaret, adm., etc. t*. State. 

McCammon, 3d, George v. State. 

McDonald, David r. State. 

Town of Lenox v. State. 

Van Amber, Melville W. v. State. 

Zimmerman, Fred v. State. 



Digitized by VjOOQ IC 



Oases Decided 



II? THE 



COTJET OF CLAIMS 

or THE 

State of new York. 



E. Brown Baker and Albert M. Banker v. The State 
OF New York. 

Claim No. 5064. 
Damages for Breach of Contract $9,000,000 Improvement. 

Loss of profits by way of damages for the breach of a contract are 
recoverable against the State. {Danolda v. State, 89 N. Y. 36; Mc- 
Master v. State, 108 N. Y. 650.) 

Where a contract specified the quantity of the work to be done, the 
profits as damages are to be based upon the amount of the estimated 
quantity remaining at the time of the breach and not upon the actual 
amount remaining. 

Interest earned by the State upon a deposit is recoverable in such a 
case to the date of the final account if made within a reasonable time 
after the breach with legal interest thereafter; also legal interest upon 
the unearned profits from the date of the final account if made within 
a reasonable time after the breach of the contract. 

(Decided April 19, 1904.) 

Claimants had a contract with the State for the con- 
struction of work under the so-called Nine Million Dol- 
lar appropriation. The contract was broken by the 
State and the claim is one for the damages resulting 
to claimants therefrom. The case upon the previous 
award went to the Appellate Division of the third de- 
partment and was reversed, and this award is made 
upon the rehearing. Other facts appear in the opinion. 
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Andrew J. Nellis, for claimant. 

John Cunneen, Attorney-General, and Sylvester S. 
Taylor, Deputy Attorney-Gteneral, for the State. 

Eodenbeck, J. This case conies back to the Court of 
Claims after reversal by the Appellate Division of a 
former judgment of this court, refusing to allow dam- 
ages to the claimants for the breach of a contract by 
the State for the improvement of the canals under the 
Nine Million Dollar appropriation. 

As it appears from the proofs that the appropriation 
had not been exhausted the first question presented in 
connection with any damages to which the claimants 
may be entitled, is whether those damages should be 
awarded upon the basis of the profits which the claim- 
ants would have made had the entire work been com- 
pleted or upon the basis of the profits which they would 
have realized had they been permitted to complete the 
work which had been estimated when their contract 
was signed. 

1.' The determination of this question depends upon 
what is found to be the contract made between the 
claimants and the State. The agreement calls for all 
the labor and material necessary for the improvement 
of the western division of the Erie canal from Shelby 
basin bridge westerly to 1,000 feet west of Hurd's 
bridge, a distance of 5.87 miles. This general descrip- 
tion of the work must be read in connection with an- 
other clause in the contract which provides that ** the 
total amount paid by the said Superintendent of Public 
Works to said party of the first part shall not exceed 
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in the aggregate the estimated amount of the aforesaid 
work including the expense of engineering/' This 
language clearly forbids the claimants from recover- 
ing as damages for the breach of their contract by the 
State more than the profits on the estimated work re- 
maining undone. If the 5.87 miles had been improved 
by the claimants under the contract they would un- 
doubtedly have been entitled to receive for the addi- 
tional work not estimated, the price bid for the esti- 
mated quantities. It is expressly provided in the con- 
tract. There is, however, nothing in the contract which 
forbids the State from discontinuing the work after the 
estimated work had been done. Having abandoned the 
contract before the estimated work had been per- 
formed, the State cannot be made to suffer in damages 
more than the loss to the claimants of their unearned 
profits on the uncompleted estimated work. 

2. In submitting their bid, the work, according to the 
quantities estimated and the price submitted, aggre- 
gated $98,760, and up to May 14, 1898, when the con- 
tract was abandoned by the State, there had been per- 
formed contract work amounting to $75,886.23, leav- 
ing unperformed and unfinished of the estimated 
work at the prices submitted by the claimants an 
amount .equal to the sum of $22,873.77. Upon this 
amount of work the claimants are entitled to profits. 
(Danolds v. State, 89 N. T. 36.) The rule for such 
damages is clearly stated by Judge Earl in McMaster 
V. State (108 N. Y. 556), as follows: '' The general 
statment of the rule of damages in such cases is the 
difference between the contract price and the cost of 
performance. '* In estimating the amount of these 
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damages, however, the court in that case said that some 
deduction might be made for the time saved and for 
care, labor, trouble, risk and responsibility which 
would have attended the performance of the contract 
had it been completed. In this case the claimants in- 
sist that they were obliged to have a special dredge 
made at large expense which they were unable to use 
because of the termination of the contract. They ask 
that the cost of the work to them be estimated on the 
assumption that they had the right to use this dredge, 
although there is a conflict of evidence upon the ques- 
tion of whether or not they had obtained permission 
to use the dredge. Presumably they are still in pos- 
session of this dredge in as good condition as when 
purchased which would not have been the case had the 
work progressed and the dredge been used. 

3. The particular items of work which remained to 
be done of the estimated work were 78,500 cubic yards 
of earth excavation in the prism of the canal and 3,192 
cubic yards of earth excavation for tlie vertical walls. 
The contract price for this work was 28 cents a cubic 
yard, which would make the total contract price for this 
work, $22,873.76. The cost of the first kind of excava- 
tion may be fairly found to be 14 cents a cubic yard, 
and 10 cents a cubic yard for tlie second kind. At 
these figures the profits for the first kind of excava- 
tion would be $10,990, and for the second kind of ex- 
cavation, $319.20, making a total of $11,309.20. 

4. In fixing this amount of $11,309.20, we have not 
taken into account any contingencies and accidents 
that might vary the profits thus estimated, nor have we 
taken into consideration the time saved to the contract- 
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ors by the termination of the contract by the State or 
the use which they were on that account permitted to 
make of their tools and implements on other work. 
It is possible that if this work had continued, unfor- 
seen contingencies or accidents might have arisen 
which would have made the contract an unprofitable 
instead of a profitable one. The care, labor, trouble, 
risk and responsibility in connection with the perform- 
ance of the contract should be taken into account in 
fixing the damages recoverable for the breach of the 
contract. Taking these latter items into account we 
have deducted from the gross profits, $2,827.30, or 25 
per cent, of the gross profits, leaving the damages, 
$8,481.90. 

5. To this amount of $8,481.90, there should be 
added an amount not within the Nine Million Dollar 
improvement for work done and materials furnished by 
the claimants, concerning which there is no dispute, 
amounting to $228.80 with interest from December 5, 
1899, when the final account was made up by the 
engineers. 

6. The claimants are also entitled to interest on the 
deposit of $5,100. On the former decision of this 
court only the interest earned by the State upon the 
deposit was granted. Interest earned by the State 
down to December 5, 1899, was proper, but the claim- 
ants were entitled to legal interest after December 5, 
1899, when the final account of the work was made up. 
There is no stipulation in the contract that this de- 
posit should bear any interest and if the work had 
been completed, no matter how long the completion 
had taken, the claimants would only be entitled to in- 
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terest earned on the deposit, but where the contract is 
terminated, as this contract was, there must be a 
limit to the time which the State is permitted to re- 
tain the deposit without paying legal interest. In this 
case the limit to us seems to be the completion of the 
final account. It is hardly fair to charge the State 
with interest from the breach of the contract, for a 
reasonable time should be allowed the State in which 
to make up its final account. 

7. The amount of work done but not paid for when 
the contract was terminated amounted to $8,881.23, 
and it should bear interest from December 5, 1899, 
the date when the final account was made. The claim- 
ants insist that the reserve should bear interest from 
September 1, 1898, when the engineers had made up 
their final account, but at that time the account had not 
been verified, and the officers charged with paying 
the account were not in the position to issue any 
draft therefor until the account was submitted veri- 
fied in the regular form, which was not done until De- 
cember 5, 1899. The former judgment allowed inter- 
est on the reserve from May 14, 1898, the date of the 
termination of the contract by the State. The con- 
tract made with the claimants, however, provided that 
10 per cent, of the contract should be reserved until 
the whole work is fully and entirely completed, that 
within twenty days from the expiration of each month, 
the Superintendent of Public Works should pay for 
the work done according to the estimate of the engi- 
neer, and finally within ninety days after the work, 
in the opinion of the resident engineer, should be fully 
completed and the final account approved and set- 
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tied, the Superintendent of Public Works should pay 
the sum stated to be due in the final account. The work 
was suspended in fact by the State, but subsequently 
the State took action which showed that its act of sus- 
pension was a termination of the contract. Whether 
suspended or terminated the State was permitted un- 
der the contract time to make up its account of the 
work done. Having terminated the contract it had 
the right to wait until the final account was -made be- 
fore paying the claimants. Not having paid within 
ninety days after the final account, to-wit, December 
5, 1899, the State should be charged with interest from 
December 5, 1899. 

The claimants therefore should have a judgment for 
$8,710.70 without interest but with the interest earned 
by the State on the deposit of $5,100 down to Decem- 
ber 5, 1899, and legal interest on $5,100 and $8,881.23 
from December 5, 1899, to the date of the payment by 
the State of the deposit and reserve. 

Hasbrouck, p. J., and Swift, J., concurring. 



Patrick Campbell v. The State of New York. 

Claim No. 3770. 
Hours of Labor and Rate of Compensation of fetate Scow Employee. 

The State may by statute fix the compensation and boura of labor of 
its employees. (Clark v. State, 142 N. Y. 101; Ri/an v. City of New 
York, 177 N. Y. 271.) 

An employee on a State scow was held entitled to recover for extra 
compensation where his right thereto had not been waived by him. 
(Laws 1867, chapter 856; Laws 1870, chapter 385; Laws 1889, chapter 
381; Laws 1894, chapter 622; Laws 1899, chapter 567; Laws 1900, 
chapters 218, 298; Kehn v. State, 93 N. Y. 294; Riley v. Mayor,.etc., of 
y. y., 96 N. Y. 339.) 

Distinguishing People ex rel. Killeen v. Angle, 109 X. Y. 564; People 
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ej> rei. Rodgers v. Coler, 160 N. Y. 20; P-sojUc 't ipJ. Treat v. Colter, iOO 
N. Y. 144; People ex rel. Featherstonhaugh, 172 N. Y. 112; Knawles v. 
City of N. r., 176 N. Y. 430; People v. Orange County Road Construe- 
tion Co,, 175 N. Y. 84. 

See MoCammon 3rd v. State, p. 20. 

(Decided September 27, 1904.) 

Claimant was an employee of the State on one of 
its scows Operating on the Erie canal and claims over- 
time under the eight hour and prevailing rate of 
wages statutes. Other facts appear in the opinion. 

James Wright, for claimant. 

John Cunneen, Attorney-General, and Sylvester S. 
Taylor, Deputy Attornej^-General, for the State. 

KoDENBECK, J. This is a claim under the eight 
hours and prevailing rate of wages' statutes for over- 
time put in by the claimant during the years 1895, 
1896 and 1897, as an employee on the State scow on 
the Erie canal amounting to $176.71. The claimant 
conceded on the trial that he was not entitled to re- 
cover for the year 1895 and his claim was reduced to 
one for the years 1896 and 1897. 

By chapter 856 of the Laws of 1867 it was provided 
that eight hours of labor should constitute a legal 
day's work for certain employees '* where there is no 
contract or agreement to the contrary." This stat- 
ute was repealed by chapter 385 of the Laws of 1870 
which re-enacted the provisions relating to the num- 
ber of hours which should constitute a legal day's 
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work, but widened the scope of the statute by omitting 
the provision that it was to apply where there was no 
contract or agreement to the contrary and provided 
that ** over work for an extra compensation by an 
agreement between employer and employee is hereby 
permitted. ** In 1889 the Legislature by chapter 380 
of the Laws of that year provided that the wages of 
all laborers employed by the State or any officer 
thereof should not be less than two dollars per day 
and for all such employed otherwise than as day la- 
borers at a rate not less than twenty-five cents per 
hour. This statute was repealed the following session 
of the Legislature by chapter 218 of the Laws of 1900. 
This was the statute that was under review in the 
Clark case (142 N. Y. 101). The statutes above re- 
ferred to while they regulated the hours of labor con- 
tained no provision except that of 1889 with reference 
to the rate of wages that should be paid. This sub- 
ject was considered by the Legislature in the year 1894 
and by chapter 622 of the Laws of that year section 2 
of chapter 385 of the Laws of 1870 was amended so 
as to provide among other things that '^ all such me- 
chanics, workingmen and laborers so employed shall 
receive no less than the prevailing rate of wages in 
the respective trades or callings in which such me- 
chanics, workingmen and laborers are employed in 
said locality." This provision was carried into the 
Labor Law and is to be found in section 3 of that stat- 
ute, being chapter 4157 of the Laws of 1897. 

Sections 3 and 4 of the Labor Law were amended by 
chapter 567 of the Laws of 1899, re-enacting the pro- 
visions relating to eight hours constituting a legal 
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day's work and fixing the wages for certain employees 
at the prevailing rate but making an exception as to 
persons regularly employed in State institutions. 
Section 3 was amended again by chapter 298 of the 
Laws of 1900 re-enacting the section as amended in 
1899 and extending the exception to engineers, elec- 
tricians and elevatormen in the Department of Public 
Buildings during the annual sessions of the Legisla- 
ture. 

There was therefore at the time that the claimant 
was employed by the State a statute in force which 
provided that eight hours should constitute a legal 
day's work for claimant and that he should receive 
therefor the prevailing rate of wages in the locality 
where he was employed. The prevailing rate of 
wages to which he was entitled was $1.50 per day of 
eight hours.. He is entitled to recover the difference 
between the amount which he actually received and 
the amount which he should have received. 

The constitutionality of the eight hour and prevail- 
ing rate of wages provisions of law as applied to em- 
ployees of the State is not open to question. In the 
Clark case the plaintiff was employed by the Superin- 
tendent of Public Works as locktender on the Erie 
canal. No express agreement was made for compen- 
sation but he was paid twenty dollars per month. At 
no time during his employment did he make any claim 
that he was entitled to more and he executed no re- 
lease. The Board of Claims held that the claimant was 
a laborer within the meaning of the statute of 1889 
and was entitled to recover the difference between the 
sum fixed by the statute and that paid tp him from and 
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after the time it went into effect and the Court of Ap- 
peals sustained that position. Judge O'Brien writ- 
ing for that court said: ^* If the claimant was en- 
titled to its benefits (statute of 1889) he is not con- 
cluded by the fact that he received pay from time to 
time at former rates and signed the pay-rolls. * * * 
It (Legislature) may direct how and in what particu- 
lar manner the money devoted to canal maintenance 
may be expended and incidentally it may fix the rate 
of compensation to be paid for services performed 
r^on the canal when no contract right is thereby im- 
paired. * * * There is no express or implied re- 
striction to be found in the Constitution upon the 
power of the Legislature to fix and declare the rate 
of compensation to be paid for labor for services per- 
formed upon public works of the State/' The latter 
sentence is quoted in the case of Works of Ryan v. 
State (177 .N. Y. 273) where it is again held that the 
prevailing rate of wages provision in the Labor Law 
is constitutional at least so far as it relates to the di- 
rect employees of the State. 

There are other cases bearing upon this question 
which however can be distinguished readily from the 
case at bar. The case of People ex rel. Killeen v. 
Angle (109 N. Y. 564) had reference to the effect of 
the Civil Service Law upon appointments by the Su- 
perintendent of Public Works. 

In that case it was held that under the State Con- 
stitution conferring upon the Superintendent of Public 
Works the power to select and appoint his subordi- 
nates, that officer had the exclusive power to deter- 
mine as to the propriety of such appointments and 
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that his subordinates did not come under the civil 
service act. In other words it was held that the Legis- 
lature could not impose restrictions upon the Super- 
intendent of Public Works with reference to the ap- 
pointment of his subordinates. The application of the 
constitutional provision came up again in the Clark 
case where a statute was under construction which 
fixed the wages of day laborers employed by the 
State or any officer thereof. In construing this statute 
Judge O'Brien refers to the Killeen case and says that 
the doctrines of that case have no application to 
the statute under construction in the Clark case but 
that the Superintendent of Public Works in the exer- 
cise of the powers conferred upon him by the Consti- 
tution is not wholly independent of the Legislature, 
that it is the sole authority over the subject of taxa- 
tion and the appropriation of money and '^ may di- 
rect how and in what particular manner the money de- 
voted to canal maintenance may be expended, and, in- 
cidentally, it may fix the rate of compensation to be 
paid for services performed upon the canal when no 
contract right is thereby impaired. (Page 104.) 

In a later case however {People ex rel. Rodgers v. 
Coler, 166 N. Y. 20), Judge O'Brien in distinguishing 
the Clark case says that the Superintendent of Public 
Works under the constitutional provision above re- 
ferred to could not be deprived of the power to agree 
upon the compensation to be paid to his subordinates. 
People ex rel. Rodgers v. Coler (166 N. Y. 1) involved 
the employment of workmen by a contractor on mu- 
nicipal work. The case of People ex rel. Treat v. Coler 
(166 N. Y. 144) relates to the constitutionality of the 
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provision of the Labor Law requiring the use on pub- 
lic works of stone cut, carved or dressed in the State. 
People ex rel. North v. Featherstonhaugh (172 N. Y. 
112) and Knowles v. City of New York (176 N. Y. 
430) involved the validity of a contract which re- 
quired compliance with the Labor Law. People v. 
Orange County Road Constructmg Company (175 N. 
Y. 84) related to a provision in the Penal Code pro- 
hibiting more than eight hours of labor a day on public 
work. In the course of his opinion Judge CuUen says : 
'* Now, while as I have said, if the State itself prose- 
cutes a work it may dictate every detail of the service 
required in its performance; prescribe the wages of 
workmen, their hours of labor and the particular in- 
dividuals who may be employed, no such right exists 
where it has let out the performance of the work to a 
contractor unless it is reserved by the contract." 
(Page 90.) 

The constitutionality of the statute being assumed 
there remains the question as to whether or not the 
claimant agreed to receive less or waived his right 
to extra compensation. Upon these points the case 
differs from the Clark and By an cases in that the em- 
ployment began after the statutes were passed under 
which the claimant insists upon a recovery. In both the 
Clark and Ryan cases the emplojTnent began before 
the statutes were enacted, and when the contract of 
employment was made the parties had the right to en- 
ter into an agreement as to wages and the employee 
could without question waive any right to which he 
subsequently became entitled under the statute en- 
acted after his emplojTuent began. 
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The claimant in this case swore in his claim that 
he was employed at the ** agreed '' price of $35 
a month and he signed the pay-rolls at that rate. 
On the trial however it appeared that no agree- 
ment of employment was made and that he signed the 
claims and pay-rolls without knowing what was in 
them. It is a fair conclusion from the evidence that 
no agreement as to hours of labor or wages was made 
when claimant was employed and that his act in sign- 
ing the pay-rolls did not constitute a waiver of his 
right to the amount of compensation fixed by statute. 
The rate of wages to which the claimant was entitled 
having been fixed by the statute at the prevailing rate 
in the locality where he was employed, it was not 
within the power of the person employing him to fix 
his wages at a lower rate. In the Clark case the Court 
of Appeals said: ''Where the compensation of an 
employee of the State is fixed by statute, it cannot be 
reduced by the State officer under whom he is em- 
ployed, and the fact that the employee takes for a time 
the reduced compensation, does not estop him from 
subsequently claiming the residue. (Page 106.) In 
the case of Kehn v. State of New York (93 N. Y. 294), 
the same doctrine is held. In Riley v. Mayor, etc., of 
N. Y. (96 N. Y. 339) . Chief Judge Euger said : '' When 
a fixed salary or compensation is provided by law to 
be paid for services rendered by an individual to the 
public, or the right to fix such compensation is given 
to a class of persons, who have performed that duty, 
it is not competent for another officer whose duty is 
solely to engage persons to perform the services, to 
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stipulate with them for a smaller rate than that pro- 
vided by the established regulations." 

The claimant is therefore entitled to recover. 

Hasbrouck, P. J., and ^wift, J., voting for dismissal 
without opinion. 

Claim dismissed. See McCammon v. State, p. 20. 



Mabgabet Mxjlvihill, as Administratrix, Etc., of 
John Mxjlvihill., Deceased, v. The ^tate of New 

TOBK. 

CUim No. 6918. 
Personal InjurieB, Salina 8t. Bridge, City of Syracuse, May 14, 1901. 

Claimant's intestate wlio attempted to cross the Salina St. lift bridge 
in the city of Syracuse on a bicycle while the bridge was going up is 
chargeable with contributory negligence and cannot recover where it 
appears by reliable evidence that he was warned before the bridge rose 
not to get upon the bridge and again while it <was up and the electric 
lights afforded him an opportunity to see easily. 

(Decided December 27, 1904.) 

Claimant was riding a bicycle on Salina street and 
fell from the Salina street canal lift bridge in the city 
of Syracuse while the same was partially raised. 

McCormick S Enright, for claimant. 

John Cunneen, Attorney-General, and Sylvester 8. 
Taylor, Deputy Attorney-General, for the State. 
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EoDENBECK, J. This is an action for personal in- 
juries resulting, in the death of John C. Mulvihill by 
falling from the Salina street canal lift bridge in the 
city of Syracuse, May 14, 1901. 

The bridge was one of the canal lift bridges operated 
by and under the control of the State. On the night in 
question it was in charge of two men, one of whom 
operated the apparatus by which the bridge was raised, 
and the other warned those having occasion to use the 
bridge. If the plaintiff can show that there was any 
negligence in the oi)eration of the bridge which caused 
the death of her husband and that his injuries were 
not contributed to by his own acts, she is entitled to 
recover. 

This however she failed to do. La Beff, the bridge 
tender, who stood on the bridge and warned pedestrians 
and others, said that he saw the plaintiff's intestate ap- 
proaching the bridge and that he was going to get on 
and called out to him and put up his hand. His testi- 
mony is as follows: 

Q. Did you say anything to him? A. I hollered 
out to him, *^ Look out there, old man," or something 
like that, loud, but he got on, and after he got on the 
bridge started. It is a very slow acting bridge, and 
when he got one-third of the way I called out to him 
again. Q. State what you said to him. A. I told him 
to get off his wheel and look out there, and when he 
got half-way over, about half-way, as near as I can 
recollect, I said ** Old man, what are you trying to 
do? Get off your wheel " and he made some reply, 
I couldn't say what it was, and he kept on going, 
not very fast, and as he neared the south side of the 
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bridge I stepped a little nearer to him and said 
** Why don't you get oflf your wheel; don't you see 
the bridge is going up? " and he stopped, and I sup- 
posed he was going to get oflf, and I turned partly 
around and walked over to get off myself. 

La Beff further says that the bridge bell was rung 
before the bridge was raised; that the bell was rung 
before he saw Mulvihill approaching the bridge and 
that the electric street lights were burning as usual. 

It is evident that he was attending to his duties as 
it appears that he motioned to and stopped a car that 
was approaching from the south. He stated that when 
he last spoke to Mulvihill the latter slowed up and he 
thought that he was going to get oflf his wheel and he 
turned from him. Fitzgerald says that Mulvihill was 
off his wheel when he saw him on the bridge and Jack- 
son said that just before Mulvihill got to the edge of 
the bridge he kind of turned liis bicycle and went over. 
La Beff was not in the employ of the State at the tim© 
that he testified and the positive evidence which he 
gave upon direct examination was not shaken. He 
was also corroborated by Fitzgerald who says that be- 
fore Mulvihill got upon the bridge he heard the bridge 
bell ring, and that the electric lights were burning in the 
street and that he could see from seventy-five to eighty 
feet. He also says that Mulvihill *' run and fell off 
* * * he was running with his bicycle or walking 
along fast, kind of running and fell off." It was evi- 
dently light enough for any one using the bridge to 
see where he was going and no red lantern would have 
prevented the accident if we believe the testimony of 
the bridge tender that ]\Iulvihill got on the bridge be- 
fore it raised and was warned of his dan.s?er. If the 



Digitized by VjOOQ IC 



20 McCammon v. The State of New York. 

statement of case. 

gates at the bridge had been down they would not have 
prevented MulvihilPs falling off the bridge and if 
they might have checked him in getting npon the 
bridge he still persisted in crossing the bridge after 
the warning of La Beff. No negligence could be predi- 
cated upon the fact that the bridge tender did not stop 
the ascent of the bridge as there was nothing to in- 
terfere with MulvihilPs remaining on the bridge im- 
harmed had he heeded the warning given him by the 
bridge tender. 

There is an absence of proof that the State was 
negligent and the evidence is clear that the plaintiff *s 
intestate was guilty of contributory negligence. 
There can therefore be no recovery. 

Swift, J., concurring; Hasbrouck, P. J., not voting. 



George McCammon, 3d, v. The State op New York. 

Claim No. 3009. 
Hours of Labor and Rate of Compensation of Locktender. 

The State may by statute fix tlie compensation and hours of labor of 
ite employees. (Clark v. j8f^a(e, 142 N. Y. 101; Ryan T. City of Neto 
York, 177 N. Y. 271.) 

A locktender who receives less than the prevailing rate of wages pre- 
scribed by statute or works more than the number of hours constitut- 
ing a day's work by statute (L. 1870, ch. 385; L. 1894, ch. 622) is 
entitled to recover the difference between the compensation to which he 
was entitled by the statute and the amount which he actually received. 

No question of waiver was involved in the claim. 

Citing People ex rcl. Rodpcrs v. Coler, 16G N. Y. 1; People ex rel, 
Cossey v. Grout, 179 N. Y. 417; People v. Orange County Road Cofir 
airuction Co., 176 N. Y. 84. 

See Campbell v. State, p. 9. 

Affirmed, 117 App. Div. 913. 

(Decided October 10, 1905.) 
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Claimant was a locktender on the Erie canal and 
claims to have worked more hours than were author- 
ized by statute. The claim is for this extra time. 

Claimant recovered judgment for the amount of the 
claim, from which the State appealed to the Appellate 
Division of the Supreme Court. The judgment herein 
was afl&rmed with costs. 

Richard Hurley, for claimant. 

Julius M. Mayer, Attorney-General, and Willis H. 
Tennant, Deputy Attorney-General, for the State. 

Bodenbeck, J. This is a claim for extra hours per- 
formed by the claimant as locktender on the Erie 
canal over the number of hours specified by statute 
(L. 1870, ch. 385; L. 1894, ch. 622). 

The claimant was the direct employee of the State 
in the Department of Public Works, and as such was 
entitled to receive the prevailing rate of wages for the 
number of hours specified in the statute. If he re- 
ceived less than the prevailing rate or worked more 
than the number of hours constituting a day's work as 
provided in the statute he is entitled to recover the 
difference. 

The question involved is whether or not the State 
has power to fix the rate of compensation of a lock- 
tender and prescribe his hours of duty. This is within 
the power of the Legislature. {Clark v. State, 142 
N. Y. 101 ; Ryan v. City of N. Y., 177 N. Y. 271.) It is 
not necessary to distinguish cases involving the valid- 
ity of statutes regulating the wages of employees of 
municipal contractors {People ex rel. Rodgers v. Coler, 
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166 N. Y. 1; People ex rel. Cossey v. Grout, 179 N. Y. 
417), or penal statutes prohibiting more than eight 
hours' work on public works alone. {People v. Orange 
County Road Construction Co,, 175 N. Y. 84.) These 
are not eases like the present one where the question 
involved is the power of the State to fix the rate of 
compensation of its own employees. So far as the stat- 
ute regulates the wages of its own employees it is con- 
stitutional. 

There is no question of waiver in this case. The 
claimant's services were performed between May 1, 
1894 and December 1, 1894 and the claim was filed 
the following year. There was no delay in presenting 
the claim and no express agreement was made with 
the claimant to work more hours and no receipt re- 
leasing his claim was signed. Under the circumstances 
the claimant is entitled to recover the difference be- 
tween the compensation to which he was entitled by 
the statute and the amount which he actually received. 

Swift, P. J., Murray, J., concurring. 



John Harris v. The State of New York. 

Claim No. 8981. 

Charles L. Briggs v. The State of New York. 

Claim No. 8664. 
Overflow of Wood Creek. 

Where the flooding of land would have occurred and damages would 
have been sufTered to the same extent from natural causes without the 
intervention of the State, the State is not liable even though it negli- 
gently turn water upon the land. {Stone v. State, 124 N. Y. 130.) 
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When the State negligently occasions part of the flooding and a por- 
tion of the damages while a part is caused by natural causes, the State 
is liable only for its share of the damages. {Carhart v. State, 115 App. 
Div. 1; Oatrander v. State, 112 App. Div. 875; affirmed, 192 N. Y. 415.) 

Where the State occasions all the flooding and causes all the damages 
it must respond to the full extent of the injury, but where the basis of 
the claim like the one at bar is negligence the claimant cannot recover 
unloAs he establishes a want of that care or action which the State owed 
to him. 

(Decided January 13, 1908.) 

Claimants owned land on Wood creek. The creek 
above their property is used for a portion of its length 
as a part of the Champlain canal. Where the canal 
leaves the creek there are gates through which water 
is discharged into the creek whenever necessary to re- 
lieve the water level in the canal. On the occasion 
when damages are claimed, it is claimed that the State 
negligently operated these gates so that the claimants' 
land was flooded. It appeared upon the trial that there 
were heavy rains and that part of the damages were 
due to this cause. 

Nortrup R. Holmes, for claimants. 

Williavi S. Jackson, Attorney-General, and George 
P. Decker, Deputy Attorney-General, for the State. 

Rodenbeck, J. These claims are for damages for 
the flooding of claimants' lands during the year 1906 
by reason of the discharge of water from the Cham- 
plain canal into Wood creek to such an extent as to 
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cause claimants' property to be flooded and occasion 
the damages for which compensation is sought. The 
State utilized a part of Wood creek as a portion of 
the C^hamplain canal and where the canal departed 
from this i)ortion of the creek it has constructed dams 
and gates by which it could regulate the flow of sur- 
plus water from the canal into the continuing channel 
of the creek. The Champlain canal after leaving the 
part of the creek which it had canalized passed 
through certain locks into Lake Champlain. By 
means of these locks water could be discharged into 
Lake ( hamplain thus relieving the level of the canal 
above the locks and obviating to a greater or less ex- 
tent the necessity of discharging water from the canal 
into. Wood creek. Besides taking water from Wood 
creek the State utilized the waters of Halfway creek 
as a feeder to this i)ortion of the canal and also some 
miles above took water by means of a feeder from the 
Hudson river, but the water from the Hudson river in 
order to reach the level of the canal of which AVood 
creek forms a part would have to jiass through locks. 

At the time that the damages are alleged to have oc- 
curred tliere were very heavy rains and the water in 
the canal l)eeame so high that it was necessary to dis- 
charge the suri)lus water in orJer to prevent the over- 
flow of and damages to the banks of the canal. To get 
I'id of the siirphis waten* the State discharged some of 
it into Lake ( ham]>hiin tlirough the gates above re- 
feired to and aNo into Woiul creek which passed claim- 
ants' p]-(4i:i.M»s. It is in^^isted on the ])art of the claim- 
ants tliat tlie amount of water discharged into Wood 
creek we<s negligently discliarged and was in excess of 
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the capacity of Wood creek thereby causing the flood- 
ing of claimants' lands and the damages for which 
they seek to recover. 

We start out in this case with certain rights of the 
State well established so far as the use of Wood creek 
and the operation and maintenance of the canal and 
its appurtenances are concerned. The Champlain 
canal has been in existence nearly half a century and 
certain rights of the State in connection with its op- 
eration have been acquired either by purchase or by 
lapse of time. The location of the canal, its general 
construction, the impounding of waters for the pur- 
pose of preserving a boating level in the canal, the 
utilization of Wood and other creeks for the supply 
of water are not now open questions. Many elements 
of damages incidental to the construction of the canal 
have long since lapsed by reason of the expiration of 
time and the operation of the Statute of Limitations. 
The State undoubtedly has acquired the right to utilize 
Wood creek, Halfway creek and other water supplies 
and to construct and operate gates and dams in con- 
nection with the maintenance of the water level in the 
canal. The claimants however insist that neither by 
purchase nor by prescription has the State acquired 
the right to flood their lands whether negligently or 
otherwise, while the State claims that having acquired 
the right to utilize Wood creek as an outlet for surplus 
waters, the State can only be charged with negligence 
in the use of Wood creek for that purpose and that at 
the times when the damages are claimed to have oc- 
curred the same extent of flooding would have occur- 
red and the same amount of damages would have been 
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sustained without the intervention of the State and 
that therefore the State is not liable in any amount 
to the claimants. 

There can be no question but that the State hav- 
ing impounded water in the Champlain canal cannot 
negligently discharge it into Wood creek so as to 
cause damages to owners of property along the line 
of the creek. The State may have acquired the right 
to construct an artificial channel along Wood creek 
and to abstract water from Wood creek for canal pur- 
poses, but the acquisition of this right would not give 
it the power to discharge negligently water from this 
impounded basin to the damage of the owners of prop- 
erty along Wood creek. There is however no evidence 
in this case of negligence on the part of the State in 
the maintenance or operation of this portion of the 
canal. Everything that a reasonable man could hkve 
done under the circumstances was done by the State. 
It had an ample force of gate and locktenders and they 
were promptly notified of the necessity for taking care 
of the vast amount of water that was coming down by 
reason of the heavy rains and these agents of the 
State wore at their respective i)Osts doing everytliing 
that could reasonably be expected under the circum- 
stances. It is true that the gates were open* discharg- 
ing surplus water into AVood creek but they were open 
no wider than was necessary in view of the surplus 
water in the canal due to the heavy rains. So far 
therefore as the claim of negligence on the part of 
the State is concerned, there is no evidence that the 
State did not take every precaution that could reason- 
ably be anticipated or perform its obligations in any 
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way other than could reasonably be expected under the 
circumstances. 

But claimants insist that their claim does not rest 
solely upon negligence but that the State had no right 
to discharge whether negligently or not, more water 
into Wood creek than its channel would hold. It does 
appear that the amount of water discharged from the 
canal into Wood creek exceeded its cubic capacity so 
that if no other water had been turned into Wood 
creek than that discharged from the canal there would ' 
have been an overflow and damages would have been 
occasioned. This fact however must be considered in 
connection with the other facts in the case. It must be 
remembered that the heavy rains were the cause of tlie 
accumulation of water in the canal, that the waters in the 
canal came almost entirely from Wood creek and that 
without any intervention on the part of the State the 
lands of the claimants would have been inundated from 
natural causes. The State would not have the right 
under ordinary conditions to empty the canal through 
Wood creek by reason of some necessity arising per- 
haps from a break in the canal banks and thus flood 
lands along the line of the creek or at any time flood 
them when the lands would not have been naturally 
inundated. At the time that the damages in these 
claims arose, the State was merely discharging surplus 
waters most of which came into the canal from AVood 
creek which would have passed down the creek and 
flooded claimants' lands had the canal not been in 
existence. The rule in such cases is that stated by the 
Court of Appeals in Stone v. State (124 N. Y. 130), 
where a channel had been cut to straighten the line of 
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the Genesee river and the guard bank had become out 
of repair and had given away during a heavy flood, 
causing damages along the line of the old channel of 
the river which had been cut oflf by the new channel. 
In that case, Andrews, C. J., writing the opinion, said : 
** The straightening of the river did not cause the 
injury, and while it is possible that if the guard bank 
had been maintained in repair it would have confined 
the water to the new channel, the State was under no 
obligation to maintain it to protect lands which would 
have been flooded to the same extent if the improve- 
ment had not been made. ' ' 

The cases against the State arising from flooding, 
viewed from the standpoint of the amount of damages 
occasioned thereby, divide themselves into three 
groups : 

1. Where the State does all the flooding and occa- 
sions all the damages. In these cases unless the State 
has condemned the right to flood or acquired it by 
prescription or by the operation of the Statute of Limi- 
tations, it is liable for all the damages whether negli- 
gently done or not. Unless the State has acquired the 
right to flood, its act in this class of cases whether 
there is negligence or not is a trespass for which it is 
liable. Such a case was the case of Atkinson v. The 
State, decided by this court and affirmed by the Ap- 
pellate Division. 

2. Where the State does part of the flooding and 
occasions part of the damages. In these cases, assum- 
ing that the State is liable, it must answer for just such 
injury as it occasions and no more. In these cases the 
State by adding to the flood waters or retarding their 
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disappearance may augment the damages but each 
case naust be decided upon its own facts. The Carhart 
case (115 App. Div. 1), and Ostrander case (112 App. 
Div. 875) are of this class and establish the rule that 
the measure of damages for which the State is liable 
is the extent of the injury which it causes. 

3. "Where the flooding would have occurred and the 
damages would have been caused without any inter- 
vention on the part of the State. In these cases the 
State is not liable under the authority of Stone v. State 
(supra). In this class of cases where the damages 
would have occurred without any act on the part of the 
State it is immaterial whether or not the State was 
negligent. 

The cases at bar fall within the third class of cases 
above enumerated. While the State undoubtedly turned 
surplus waters from the canal. into Wood creek and 
thereby flooded claimants' lands, the evidence shows 
that there were heavy rains which would have flooded 
claimants' lands and occasioned the damages for which 
they complain without any intervention whatever on 
the part of the State. 

The claims therefore should be dismissed. 

All concur. 

SwTFT, P. J. (concurring.) This claim is for damages 
alleged to have been caused by negligence of the State 
in permitting a discharge of water from the Champlain 
canal into the channel of Wood creek, overflowing the 
banks of Wood creek and flooding the property of 
claimant in May and September, 1906. 
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The Champlain canal extends from Fort Edward to 
Whitehall, and the southern part is designated as the 
twelve nrile level, having its northern termination at 
the lock at Fort Ann. Wood creek has been canalized 
north of Fort Ann to what is known as the five mile 
level, terminating at its north end at Whitehall. The 
five mile end takes its water from Wood creek canal- 
ized, and from Half Way brook which comes in from 
the west, north of the twelve mile level and such water 
as may be let through the locks at Fort Ann from the 
twelve mile level in locking boats through. 

Wood creek is a slow, sluggish, winding stream 
emptjdng into Lake Champlain at Whitehall, near the 
lock at the north end of the five mile level of the canal. 

Half Way brook is a stream of about the same drain- 
age area as Wood creek. 

Just south of the five mile level is what is known as 
Guard lock, which regulates the flow of water into the 
five mile level — on the east side of Wood creek canal- 
ized, and just south of Guard lock are three dams or 
spillways, through and over which water is discharged 
into the channel of AVood creek. The five mile level 
and Wood creek for a number of miles south of White- 
hall are in a low, flat valley which are annually flooded 
in spring freshets whether water is in the canal or not 
— Wood creek running in a winding channel east of 
and parallel in its course with the five mile level. 

These dams or spillways are designated as the Wood 
Creek dams, in one of which are two wickets; and in 
one, four wickets; and none in the third spillway. In 
the month of May and September, 1906, there were 
severe rain storms so that the discharge of water 
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through Wood creek into Lake Champlain was over 
four times the natural flow of the creek. It is claimed 
by the claimant that the locktender at Wood Creek 
dam negligently opened the wicket in the spillway and 
allowed a large quantity of water to discharge into 
Wood creek and overflow and injure his property. It 
is true that the locktender at the Guard lock when the 
water begins to rise in the canal from the rain opened 
these wickets, not all at once, but attempted, by open- 
ing them gradually, to discharge sufficient water into 
Wood creek to maintain the safety of the banks of the 
canal. 

The Champlain canal was constructed about 1830, 
and has been used by the State ever since, and it is 
assumed that the State acquired the right since the 
canal was constructed to use these guards and spill- 
ways, and are not liable for the use thereof, unless it 
has been guilty of negligence in their use. 

There is no evidence in this case that any water from 
the twelve mile level found its way into Wood creek; 
the evidence shows that as soon as the water began to 
rise from the effect of the rain that the officers of the 
State along the twelve mile level raised spillways and 
wickets to discharge the waters of the twelve mile level 
into the Hudson river south of Wood creek, and that 
they properly and carefully controlled and cared for 
the waters of the twelve mile level; and that the only 
waters that came upon the claimant's property came 
from Wood creek and Half Way brook, swollen by the 
severe rain of nearly a day and a half. 

If Wood creek had not been canalized and there 
never had been a canal north of Fort Ann, all of the 
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water which came upon the claimant's property would 
necessarily have flowed through Wood creek and over- 
flowed the same. In fact, the water that would naturally 
come .upon the claimant's property from a severe 
shower upon the watershed of Wood creek and Half 
Way brook was relieved to a certain, extent from the 
amount of water that was carried through the Guard 
lock upon the twelve mile level and into Lake Cham- 
plain. 

The claim of negligence in this case is that the lock- ' 
tender opening the wickets in these dams permitted a 
larger amount of water to flow into Wood creek channel 
than the channel could carry. If no wicket had been 
raised in the Wood Creek dams the same water must 
necessarily have gone upon the claimant's property 
from the very nature of things and from the geography 
and situation of the land and the surrounding country. 
All of the waters discharged from Wood creek and 
Half Way brook must go down through this valley into 
Lake Champlain. There is no other outlet for it And 
the water from this rain of May and September, 1906, 
would have gone down Wood creek and over claimant's' 
property if no wicket had been raised in the Wood 
Creek dam. It is true that the water might have been 
somewhat retarded and delayed if the wicket had not 
been opened, but the final result would have been the 
same, as this water must seek its level and flow down 
Wood creek. 

It is proved in this case that the looktender of White- 
hall, at the north end of the five mile level, kept the 
waters in the five mile level down to the navigation, 
thus relieving Wood creek from at least a part of the 
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water that would naturally have gone down Wood 
creek had there been no canal whatever. 

I have made a personal examination of this country, 
and of Wood creek from Fort Ann to Whitehall, and I 
am unable to see how the opening of the wickets in the 
Wood Creek dam could have put upon the claimant 
any further or greater injury than he would have re- 
ceived had no wickets been raised ; for the same water 
which went through the wicket would have eventually 
rea<?hed him from the overflow of these spillways from 
natural causes. 

I am of the opinion that this claim should be dis- 
missed. 

And the case of Harris v. Th^. State heretofore tried, 
raised upon exactly the same proposition, and upon 
the foregoing opinion I am in favor of the dismissal 
of the claim of Harris v. The State. 

Murray, J. concurred in opinions of Swift, P. J. and 

RODENBECK, J. 



John Harris v. The State of New York. 

Claim No. 8229. 
Champlaiu Canal, Wood Creek. Damages to Growing Crops. 

Where the State negligently turns water from a canal into a creek 
and thus floods private land adjacent to the creek it is liable for the 
damages caused by it where they would toot have occurred but for the 
intervention of the State. 

(Decided January 13, 1908.) 

The claimant owns property on Wood creek which 
is used at the point in question to take care of the 
2 
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surplus water from the Champlain canal. It w^s 
claimed that the State negligently turned more water 
into the creek than its banks would hold and thus 
flooded claimant's land. It appeared that the State 
had been negligent in operating the gates that dis- 
charge the water from the canal and in other respects. 
For the situation of the property and its relation to 
the canaj and aqueduct see map in Briggs case 
(page 23). 

Nortrup R. Holmes, for claimant. 

William S. Jackson, Attorney-General, and George 
P. Decker, Deputy Attorney-General, for the State. 

Murray, J. In this case the State Engineer testified 
that the State put into Wood creek from or through the 
gates or wickets of the canal more than twice as much 
water as the creek could take care of. (Sten. Min., 
p. 133.) The result was the flooding of the claimant's 
land. 

If the State puts more canal water into a creek than 
the carrying capacity of the creek and it overflows its 
banks and floods land, the State must acquire the right 
to flood such lands. If the State has not acquired such 
right, it must be held responsible for the damage it 
causes. 

In this case the State held no such right. It must be 
held responsible for the damage caused. 

In McKee v. D. H. C. Co. (125 N. Y. 353) Judge 
O'Brien says, page 355: *'At certain seasons of the 
year, during the period of canal navigation, the de- 
fendant discharged water in much larger quantities 
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than would otherwise naturally flow in the stream and 
to such an extent that its banks were overflowed and 
the ditches constructed by plaintiff to drain the land 
were filled and rendered useless and the flat land sub- 
merged and rendered untillable and the crops thereon 
destroyed. 

'* It was not claimed that the injuries were caused 
by any want of skill or negligence on defendant's part 
in the construction of the dam or reservoir, but to the 
fact that more water was discharged by defendant into 
the stream than it was capable of carrying off without 
overflowing the 'adjoining lands. The defendant has 
never acquired the right to use this stream for the 
purpose of conducting water to the canal by condemna- 
tion proceedings or otherwise. The discharge by the 
defendant of water upon plaintiff's land in the manner 
found was an injury in the nature of a trespass for 
which the plaintiff was entitled to recover his damages. 



*' But here the defendant intentionally pours water 
upon the land of an adjoining owner, because the water 
is discharged into a stream running through his land 
in such quantities that the. channel of the stream cannot 
carry it away. If it should open its canal at some point 
and intentionally overflow adjoining land, causing dam- 
age, it would be no answer to a suit by the owner to 
show that the canal at this point was well and skillfully 
constructed and that it was authorized by the Legis- 
lature.'' 
Judgment for the claimant. 

Swift, P. J., and Rodenbeck, J., concurring. 
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Patrick Lynch v. The State of New York. 

Claim No. 8288. 
Barge Canal. Damage to Crops. 

Where a tenant is in possession of land, and a notice to appropriate 
has been served upon the owner, and continues in possession without 
notice of appropriation to him and by agreement with proper State 
ofhcials sows his crops and is prevented from harvesting them hj a 
notice to vacate he is entitled to recover the value of such crops. 

(Decided January 13, 1908.) 

The claimant was a tenant upon farm which was 
partly appropriated by the State. Owing to this fact 
his lease was not renewed by the owner, but the tenant 
was assured by State oflScials that he would have plenty 
of time to remove any crops that he might sow. He 
had received no formal notice of appropriation and 
before he could harvest his crops he received a notice 
to vacate. His claim is for the value of his crops, which 
he was unable to harvest. 

Nortriip R. Holmes, for claimant. 

William S. Jackson, Attorney-General, and George 
P. Decker, Deputy Attorney-General, for the State. 

Murray, J. The claimant had been for some years a 
tenant of one Henry Pratt (Sten. Min., p. 3), leasing 
a farm from him at an annual rental of about $250 
(Sten. Min., p. 17). Mr. Pratt's farm was partly 
appropriated by the State for the purposes of the 
Barge canal. In 1905 the lease was not renewed be- 
cause of the appropriation mentioned, but the tenant, 
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the claimant herein, continued in occupancy. Be- 
fore the sowing of his crop in 1905 the claimant had 
conversations with the division engineer of the State 
in charge of this section of the projected Barge 
canal, who told him, ** he would Iiave plenty of 
time to get his crops off and he needn't worry/' ** I 
told him he would have plenty of time as they probably 
would not go on his lands this year." (Sten. Min., 
p. 28.) The division engineer says he had special au- 
thority from the Deputy of the State Engineer ** that 
he could tell him he could stay there." (Sten. Min., 
p. 3.) 

Subsequent to these conversations, the claimant 
planted and sowed some crops. After these crops were 
in the ground and after June 15, 1905 *' toward the 
end of June " (Sten. Min., p. 13), a paper, entitled 
* * Notice to Vacate, ' ' was served on the claimant from 
the State Engineer and Surveyor stating he would re- 
quire possession of the premises on or before July 15, 
1905. The claimant then vacated the premises and- 
abandoned his crops. 

The evidence shows there were three or four, five or 
six acres of this land planted or sowed by the claimant, 
under these circumstances, within the stakes marked 
out for the Barge canal. I think in equity and fair 
dealing the claimant is entitled to recover. He was 
practically told by the division engineer, who says he 
had authority to say so, that he would have time to 
harvest his crops; on the faith of this the claimant 
sowed his oats, planted his corn, potatoes and cabbages 
and before they had time to mature, or he had oppor- 
tunity to gather them, the notice of removal was served. 
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statement of case. 

The proof of value was meager, but little evidence of 
damage being given, for it was stipulated '* that the 
court shall exercise its own judgment as to the value 
of the crops, » • • any crops the State is liable 
for the court caii fix its own judgment without any fur- 
ther proof." (Sten. Min., pp. 18-21.) 

Swift, P. J., and Eodenbeck, J., concurring. 



Louise M. Morgan & Donald F. McLennan, as Execu- 
tors OF Carter H. Morgan, Deceased, v. The State 
OF New York. 

Claim No. 3621. • 

Permanent Appropriation. County of Allegany, Town of Cuba. Amount 
of Award $600 with Interest from the Date of Filing Claim. 

Where the Slate under the statutes in force in 1870 took possession 
of land for the purpose of constructing a feeder without filing a map 
of the land or observing the requisites of a permanent appropriation the 
possession constitutes a temporary appropriation for which the owner 
or tenant according to thi* facts is entitled to the value of the use of the 
land. (R. S., pt. 1, ch. 9, tit. 9, art. 2, §§ 17, 18; pt. 1, ch. 9, tit. 9, 
art. 3, 8 48; L. 1830. ch. 293; L. 1833, ch. 196; L. 1866, ch. 836, § 5; 
L. 1870, ch. 321, Canal Law, § 80.) 

The Claim for such occupation by the State prior to the passage of 
the enabling act (L. 1807, ch. 160) was outlawed under the Statute of 
Limitations applicable until 1897 to such cases. 

The enabling act treated the act of the State as a permanent appro- 
priation and amounted from the time of the passage of the act to a 
permanent appropriation and claimants are entitled to recover upon 
that basis (L. 1807, ch. 160). 

The requisites of a permanent appropriation never having been com- 
plied with, to wit; the filing of a map of the land taken, the claimants 
or their predecessors never had a forum prior to 1897 in which to 
present a claim for a permanent appropriation and the Statute of 
Limitations di<l not run against the claim until the passage of the 
enabling ivct. {Benedict v. State, 120 X. Y. 22S; Yaw v. State, 127 N. Y. 
190; Haudcn v. State, 132 N. Y. 533; Hcacock v. State, 105 N. Y. 246; 
Mark V. State, 97 N. Y. 572; Steicart v. Slate, 105 N. Y. 254.) 
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No map having been filed by the State under the enabling act, the 
claimants are entitled to an award under the act upon the basis of the 
map filed by them showing the land actually appropriated by the 
State. 

The statute for appropriations and claims against the State reviewed. 
(R. S., pt. 1, ch. 9, tit. 9, art. 2, §f 17, 18 j pt. 1, ch. 9, art. 3, § 48; 
Ll 1830, ch. 293; L. 1833, ch. 196; L. 1866, ch. 836, f 5; L. 1870, 
oh. 321; Canal Law, § 80.) 

(Decided January 13, 1908.) 

Claimant's testator was the owner of premises 
through which the State constructed a feeder to the 
Genesee Valley canal. No appropriation had ever been 
made by the State so that there were no maps before 
the court describing the land taken. An enabling act 
was passed submitting the claim to the Court of Claims 
and treating the act of the State as a permanent appro- 
priation. It was so considered by the court and an 
award was made to the claimants upon the basis of the 
map filed showing the property actually occupied by 
the State. Other facts appear in the opinion. 

Hitchcock (& McLennan, for claimants. 

William S, Jackson, Attorney-General, George P. 
Decker, Deputy Attorney-General, for the State of 
New York. 

KoDENBECK, J. TMs is a claim for damages for tak- 
ing land for the construction of a feeder to the Genesee 
Valley canal through the lands of claimant's testator in 
the year 1870. The feeder has since been used by the 
State in conducting water from the Oil Creek reservoir 
to the Genesee Valley canal. The outline of the feeder 
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is irregular in width and the slope and embankments 
vary. No maps have been filed by the State showing 
the exact extent of the appropriation and no monu- 
ments have been set. There are no marked boundaries 
of the feeder on the land itself and no records on file 
so far as the evidence discloses, showing the extent of 
the property used by the State. 

In 1897 an enabling act was passed, being chapter 
160 of that year, authorizing the Board of Claims to 
hear, audit and determine the claim. The first section 
of this act is as follows : 

* ' The board of claims is hereby empowered to hear, 
audit and determine the claim or claims of Carter H. 
Morgan, or his assigns, against the State of New York 
for the value of certain real estate situate in Cuba, 
New York, alleged to have been taken and used by the 
said state in the construction and maintenance of a new 
channel or conduit from (part of the way) Oil Creek 
reservoir in said town, to the Genesee Valley canal, and 
for loss and damage alleged to have been sustained by 
him resulting from such construction and maintenance, 
and for work and labor alleged to have been done and 
materials alleged to have been furnished by the said 
Carter H. Morgan for the said state by direction and 
at the request of an engineer or other oflScer in the 
employment of said state, in and about such construc- 
tion and maintenance and work connected therewith, 
and to make an award therefor, as if such claim had 
accrued within two years prior to the time of such 
hearing. ' ' 

Upon those facts and upon this statute claimants 
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come before the Court of Claims, the successor of the 
Board of Claims, and ask for the value of the land 
taken by the State, for loss and damage sustained dur- 
ing the construction of the feeder and for work and 
labor alleged to have been furnished by their testator 
for the State by the direction and at the request of an 
engineer or other officer in the employment of the 
State in and about the construction and maintenance of 
the work. Upon the trial all claims except that for the 
value of the land actually taken were dismissed and 
properly so, as having been barred by the Statute of 
Limitations. Any claim which claimants might have 
had for damages resulting during the construction of 
the feeder are presumed to be considered in any award 
which may be made herein and are merged in the award 
for the lands actually taken and any claim for work 
and materials furnished toward the construction and 
maintenance of the feeder had been barred by the Stat- 
ute of Limitations long before the passage of the 
enabling act and could not be revived by the Legisla- 
ture, but as to the claim for the value of the lands 
taken for the construction and maintenance of the 
feeder, the claimants are before this court. They insist 
that the fact that no maps had been filed or stakes 
driven showing the exact extent of the land taken has 
put them and their testator in a position where without 
an enabling act they could not describe the lands taken 
and therefore could not prosecute the claim and that 
the failure to file suitable maps operated to suspend 
the running of the Statute of Limitations. If this posi- 
tion be correct the Legislature had power to pass the 
enabling act. As against this contention of the claim- 
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ants the State insists that at the time that these lands 
were taken, the statutes did not require the filing of 
any maps, that it was only necessary for the State to 
take possession of the premises needed and that the 
short Statute of Limitations of one year operated 
against claimants' testator and their claim and that 
they have no standing in court. 

If the enabling act had not been passed claimants' 
testator would undoubtedly have had a claim against 
the State for the use and occupation of his premises, 
which claim would have continued from year to year as 
a continual trespass by the State, and the claimants 
might have recovered for the damages occasioned for 
the two years prior to the filing of their claim. This 
is on the assumption that there was no intention on the 
part of the State to make a permanent appropriation, 
but rather to submit the claim of the testator and his 
representatives to the proper tribunal for such dam- 
ages as might be occasioned from time to time. But 
this legal relation of the parties if it existed was 
changed by the passage of the enabling act by which 
the State consented to treat the acts of its agents in 
constructing the feeder through the premises of claim- 
ants' testator as a permanent appropriation and au- 
thorized the presentation of the claim to this court for 
the value of the real estate alleged to have been taken 
and used in the construction and maintenance of the 
new feeder. The court therefore must treat the claim 
so far as it has not already been dismissed as a claim 
for permanent appropriation and must make an Hward 
to the claimants unless the position of the learned 
Attorney-General is correct, that the Statute of Limi- 
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tations barred the claim before the passage of the 
enabling act. 

While the legislation with reference to the canals of 
the State goes back some years earlier, it is not neces- 
sary to consider any statute prior to the Revised Stat- 
utes of 1828 which brought together in one place all 
statutes then existing relating to the canals. At that 
time there were three sets of officers intrusted with 
certain duties in relation to the appropriation of lands 
for canal purposes. There were the Canal Commis- 
sioners, whose duties among others it was to determine 
upon the necessity or expediency of making extraordi- 
nary repairs or improvements on any completed canal, 
such as the opening of new feeders, the Canal Board 
whose duty it was to pass upon the improvements de- 
termined upon by the Canal Commissioners and the 
Canal Appraisers whose duty it was to appraise the 
damages occasioned by the appropriation of lands for 
canal purposes. It is not necessary for the purposes 
of this claim to dwell upon any of the functions of these 
officers except as they relate to the construction of im- 
provements similar to the construction of the feeder 
out of which this claim arose. The authority of the 
Canal Commissioners in the premises was defined in the 
Revised Statutes (pt. 1, ch. 9, tit. 9, art. II, §§ 17, 
18), which reads as follows: 

** Whenever, in the opinion of the canal commis- 
sioners, it shall become necessary or ex])edient, to make 
any extraordinary repairs or improvements on any 
completed canal, such as the opening of new feeders, 
or the construction of additional locks, dams, embank- 
ments, tunnels or aqueducts, it sliall be their duty to 
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cause the necessary surveys and levels to be taken, and 
accurate drafts, plans and models, or maps, as the case 
may require, of the contemplated works, together with 
an estimate, in minute detail, of the probable expense 
to be incurred, and to submit the same to the canal 
board for their approbation." (§ 17.) 

*' If such extraordinary repairs or improvements 
shall be directed by the board or the legislature, it shall 
be the duty of the commissioners to proceed, as soon 
as circumstances will permit, to execute and complete 
the same; and for that purpose, by themselves or their 
agents, to take possession of, and use, all lands, waters 
or streams of which the occupation and use, in their 
judgment, may be necessary to enable them to dis- 
charge such duties/' (§ 18.) 

It will be observed in passing that section 17 pro- 
vides that it shall be the duty of the Canal Commis- 
sioners to cause surveys and levels to be taken and 
accurate drafts, plans, models or maps, as the case 
may require, to be made of the contemplated improve- 
ment and when such imj^rovement is directed by the 
Canal Board or the Legislature, to take possession of 
all lands, waters or streams which may be necessarj^ to 
carry out the improvement. When the improvement 
had been thus authorized, the Canal Appraisers were 
then empowered to adjust the damages for the lands, 
waters or streams taken for the improvement and all 
persons affected by the appropriation were required 
to make a claim for damages within one year after the 
premises had been taken or forever after be barred 
from claiming any compensation from the State. This 
provision as found in the Revised Statutes (pt. 1, eh. 
9, tit. 9, art. Ill, § 48), reads as follows : 
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** Every person interested in premises so appropri- 
ated, if he intend to make any claim for damages, shall, 
within one year after such premises shall have been 
taken for the use of the state, exhibit to the appraisers 
a statement of his claim, in writing, signed by himself, 
his guardian or agent, and specifying the nature and 
extent of his interest in the premises appropriated, and 
the amount of damages ; and every person refusing or 
neglecting to exhibit such claim, within the time pre- 
scribed, shall be deemed to have surrendered to the 
gtate his interest in the premises so appropriated/' 
(§48.) 

These statutes evidently have reference to cases 
where the State actually appropriates for the purposes 
of an improvement in connection with the canal any 
lands, waters or streams and so far as any claim comes 
within that character it is barred after the period 
specified provided the Canal Commissioners have com- 
plied with the statute as to the making of surveys and 
levels and the making of maps. It will be apparent, 
however, from the statutes hereafter cited that the pro- 
visions of the Revised Statutes do not cover all cases 
of interference by the State with property rights in 
connection with the maintenance and improvement of 
the canals. 

The first statute passed after the enactment of the 
Bevised Statutes which shows that there were cases not 
covered by the language of the Revised Statutes is 
chapter 293 of the Laws of 1830, which provides for 
cases of flooding due to the erection of dams by the 
Canal Commissioners. Such cases were not within the 
language of the Revised Statutes, which latter contem- 
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plated that the Canal Commissioners would actually ap- 
propriate for the canals the lands described in their 
maps. There were other cases where the damages re- 
sulted from the construction of an improvement such 
as the flooding of lands due to the erection of dams in 
rivers or streams for the purposes of the canal. To 
meet such cases the statute of 1830, chapter 293", was 
enacted, which reads as follows : 

* * When any lands are overflowed by the erection of 
any dam by the canal commissioners on any river or 
stream connected with the public works, it shall be the 
duty of the canal appraisers to make a just and equi- 
table appraisement of the damages sustained by the 
owners of such lands.'' (§ !•) 

'* The existing laws in relation to the appraisement 
and payment of damages, where lands are appropri- 
ated by the canal commissioners to the use of the pub- 
lic, shall apply to the appraisement of damages sus- 
tained by the owners of the lands mentioned in the 
foregoing section." (§ 2.) 

** No claim for damages for lands that shall have 
been overflowed by the erection of any dam by the 
canal commissioners, at any time before this act shall 
be in force, shall be received by the appraisers, unless 
it shall be exhibited within one year after this act 
shall become a law." (§3.) 

It will be observed that section 3 of this statute pro- 
vides that claims arising from lands theretofore over- 
flowed by the erection of any dam by the Canal Com- 
missioners should be exhibited within one year after 
the act became a law but by making the laws in relation 
to the appraisement and payment of damages in the 
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Revised Statutes applicable to cases of flooding, the 
Legislature made the one-year limitation applicable to 
lands thereafter overflowed by the erection of dams. 
This was a reasonable limitation to attach to future 
cases as such flooding was visible to the owner of the 
lands and if any damages were intended to be claimed, 
it was fair that he should be required to present his 
claim within one year after the dam had been con- 
structed and the flooding had occurred. {Benedict v. 
State, 120 N. Y. 228.) 

But there were still other claims that were not cov- 
ered by the Revised Statutes and the statute of 1830 
just referred to. These claims were such as arose 
from the temporary occupation of lands for canal pur- 
poses by the State. The Revised Statutes had pro- 
vided for lands actually appropriated by surveyiS and 
maps, and the statute of 1830 after the lapse of a 
year cut off damages resulting from flooding due to 
the construction of dams to furnish a water supply 
for navigation on the canals. Cases of damages re- 
sulting from the temporary occupation of premises 
were provided for in chapter 196 of the Laws of 1833, 
the second and third sections of which read as follows : 

'* When damages shall be claimed by the owner of 
any lands, streams or waters, which shall have been 
used for temporary purposes under the authority 
given in the preceding section, such damages shall be 
agreed upon, or appraised and paid, in the same man- 
ner as is provided for the agreement or appraisal and 
payment of damages, in cases where land shall have 
been occupied for temporary purposes, or from which 
materials shall have been obtained for repairs; but no 
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damages shall in any case be allowed for resuming 
the use of any surplus waters of the canals leased to 
any individuals/' (§ 2.) 

** The damages which any owner of lands, streams 
or waters, may have sustained at any time within two 
years prior to the passage of this act, by reason of the 
temporary use, by the canal commissioners or their 
agents, of such lands, streams or waters, for the pur- 
pose of preventing the interruption of the navigation 
of any canal, shall be agreed upon, or appraised and 
paid, in the manner provided in the preceding section ; 
provided application for such damages shall be made 
within one year after the passage of this act." (§3.) 

It will be observed again that section 2 of this act 
does not provide in express language for a limitation 
of time within which future claims for damages aris- 
ing under the statute shall be presented although the 
third section provides that claims for damages which 
arose prior to the passage of the act shall be pre- 
sented within one year after the act became a law. 
The one year limitation however was introduced into 
this statute as well as into the statute of 1830 by ref- 
erence and as in the case of the statute of 1830 must 
be read with the Revised Statutes. 

There were still other claims arising from the con- 
struction and maintenance of the canals which had not 
been covered by previous legislation, and in the amend- 
ment* of section 48 of the original Eevised Statutes in 
1866 the Legislature provided for such cases and 
again introduced the one year limitation. This stat- 
ute, being chapter 836 of the Laws of 1866, section 5, 
reads as follows: 
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** Every person interested in premises so appro- 
priated, and every person who bball claim to have sus- 
tained damages by reason of tlie temporary appro- 
priation of his lands and waters, or any injury caused 
by the canals of this state or the works connected there- 
with, if he intends to claim such damages, shall within 
one year after such premises, lands or waters have 
been taken permanently, appropriated or temporarily; 
occupied, and within one year after jurisdiction shall 
be conferred upon the Canal Appraisers by the leg- 
islature to hear such other injury, file in the office of 
the Canal Appraisers a detailed statement of his claim 
in writing, signed by himself, his guardian or his 
agent, specifying in as particular a manner as the 
nature of the case will admit, the extent of liis inter- 
est in the premises appropriated, and the nature and 
amount of damages, which claim shall be verified in 
the same manner as pleadings are now required by 
law to be verified." 

It will be obsei-ved that this statute covers (1) per- 
manent appropriations, (2) temporary appropria- 
tions, (3) ** any injury caused by the canals of this 
state or the works connected therewith " and required 
that a claim for permanent and temporary appropria- 
tions should be filed within one year and that claims 
for other damages should be filed within one year 
after jurisdiction should have been conferred upon the 
canal appraisers by the Legislature to hear such 
claim. The words ** so appropriated '' in the first 
line of this statute refer back to a previous provision 
of the Revised Statutes requiring the making of sur- 
veys and the filing of maps in cases of permanent ap- 
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propriatioDs and the one-year limitation after juris- 
diction shall have been conferred upon the Canal Ap- 
praisers to pass upon certain claims was inserted be- 
cause of the absence of a general statute authorizing 
the presentation of some of such claims. Until juris- 
diction was conferred upon some court where the par- 
ties could be heard, the Statute of Limitations would 
not run. 

This brings us down to the statute of 1870, chapter 
321, which more clearly provided for certain claims 
arising from negligence in the conduct of the canals. 
Its language covered damages sustained (1) from the 
canals of the State, (2) from their use and manage- 
ment, (3) from negligence or conduct of any oflScer of 
the State having charge of the canals, (4) from any 
accident or other matter or thing connected with the 
canals. This statute is broad enough to cover all pos- 
sible claims not previously provided for by the Legis- 
lature. It also required the claims under the statute 
to be filed within two years ** from the time said dam- 
ages shall have accrued." This statute however did 
not modify the rule of the Revised Statutes requiring 
in the case of permanent appropriations, surveys to 
be made and maps to be filed, as preliminaries to the 
appraisal of the premises by the Canal Appraisers and 
the filing of the claim by the owner of the premises. 
The statute of 1870 is as follows : 

** Jurisdiction is hereby granted to and conferred 
upon the canal appraisers to hear and determine all 
claims against the State of any and all persons and 
corporations for damages alleged to have been sus- 
tained by them from the canals of the State or from 
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their use and management, or resulting or arising 
from the negligence or conduct of any oflScer of 
the State having charge thereof, or resulting or aris- 
ing from any accident or other matter or thing con- 
nected with the canals; but no award shall be made 
unless the facts proved shall make out a case which 
would create a legal liability against the State were 
the same established in evidence in a court of justice 
against an individual or corporation; and in case 
such legal liability shall be satisfactorily established, 
then the appraisers shall award to the claimants such 
sum as shall be just and equitable, subject, however, 
to the right of appeal to the. Canal Board in all cases, 
in the manner now provided by law; provided that the 
provisions of this act shall not extend to claims aris- 
ing from damages resulting from the navigation of 
the canals." (§ 1.) 

*' The claimants shall file their claims in the oflSce 
of the canal appraisers within two years from the time 
said damages shall have accrued, but claims for dam- 
ages which shall have accrued more than one year 
prior to the passage of this act shall be filed within 
one year from the date hereof. The canal appraisers 
are hereby authorized and required to employ counsel 
on behalf of the state, on the hearing of such claims, 
as may be necessary to protect the interests of the 
State. All acts or parts of acts inconsistent with this 
act are hereby repealed." (§2.) 

This brings us down to the enactment of the Canal 
Law in 1894, wherein the provisions of previous stat- 
utes have been consolidated and wherein the provi- 
sions relating to the Statute of Limitations have been 
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modified or removed entirely but which it is not nec- 
essary to discuss at length for the purposes on this 
case. 

It may be observed, however, in passing, that the 
Legislature has imposed by the Canal Law additional 
conditions upon permanent appropriations by . the 
State. Not only does it require that surveys and maps 
of lands permanently appropriated shall be made and 
filed, but that a notice of the filing of such map and 
survey describing the portion of the premises to be 
taken shall be served upon the owner of the premises. 
(Canal Law, § 80.) 

From this review of the statutes of the State, relat- 
ing to claims for damages resulting from the construc- 
tion and maintenance of the canals, it is evident that 
at the time the feeder in question was built and the 
lands of claimant's testator were entered upon there 
existed a provision that a claim for such entry should 
be made within one year after the lands had been taken, 
but this provision must be read in connection with Ihe 
provisions of section 17 of the Revised Statutes (R. S., 
pt. 1, ch. 9, tit. 9, art. 2), which requires that when- 
ever in the opinion of the Canal Commissioners it shall 
become necessary or expedient to make any extraor- 
dinary repairs or improvements on a completed canal, 
such as the opening of new feeders, etc., ^' it shall be 
their duty to cause the necessary surveys and levels 
to be taken and accurate drafts, plans and models 
or maps, as the case may require, of the contem- 
plated works, together with an estimate in minute de- 
tail of the probable expense to be incurred and to sub- 
mit the same to the canal board for their approbation. *' 
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It does not appear in this case that any surveys or 
levels were taken or any maps or plans were filed with 
the Canal Board or in any other oflfice. The require- 
ment as to the filing of maps is not an unimportant 
detail of the appropriation of lands under the earlier 
statutes as no owner could otherwise know how much 
of his land was to be taken. The Statute of Limita- 
tions imposed by section 48 of the Revised Statutes 
(R. S., pt. 1, ch. 9, tit. 9, art. 3) must be read in con- 
nection with section 17, as the words in section 48, 
** premises so appropriated," relate back to the pre- 
vious provisions of the statute. It is clear therefore 
that treating the claim of the claimants herein as a 
case of permanent appropriation, as it must be treated 
under the language of the enabling act, the Statute of 
Limitations has not run against their claim as there 
never was a time when they or their testator could 
know how much land the State had taken by any sur- 
veys which had been made or by the filing of any maps 
as required by the statute. The Statute of Limitations 
therefore never ran against the claim at bar and the 
Legislature had authority to authorize the determina- 
tion of the claim by the Board of Claims. 

This conclusion is in accordance with the case of 
Taw V. State (127 N. Y. 190), wherein the claimant 
sought to recover for lands appropriated by the State 
for the construction of a new canal, which claim was 
dismissed by the Board of Claims on the ground that 
the Statute of Limitations had run against it. In re- 
versing the judgment of the Board of Claims, the 
Court of Appeals said: 

*' We think the vear within which the claimant was. 
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by the forty-ninth section of article first, title nine, 
chapter nine of the first part of the Revised Statutes 
(1 R. S. 226, § 49), required to file his claim or be for- 
ever barred from recovering compensation, does not 
begin to run, as to lands permanently appropriated, 
until the quantity has been determined by the officers 
of the state and its boundary lines described on maps 
wliich they are authorized to make and file, or marked 
on the ground by monuments in such a manner that 
the owner had the means of ascertaining the quantity 
and boundaries of the land to be taken.'' 

In the case of Uayden v. Stale (132 N. Y. 533), Fol- 
lett, C. J ., in writing the opinion of the court, said : 

** To make a legal and permanent appropriation of 
land or water for the use of a canal the quantity must 
be definitely ascertained and described, so that the 
owner may know how much he has lost and what he 
is entitled to be compensated for." {Heacock S Berry 
v. StateA^^ N. Y. 246. See Mark v. State^ 97 N. Y, 
572; Stewart v. State, 105 N. Y. 254.) 

It follows from the foregoing that the claimants are 
entitled to an award for the value of the real estate 
taken and used by the State in the construction and 
maintenance of the channel through the premises of 
their testator. 

No evidence was introduced on behalf of the State 
showing the extent of the land required for the opera- 
tion and maintenance of the feeder. The claimants, 
however, have submitted a map exhibiting the extent 
of the land which they claim has been appropriated 
by the State. In the absence of other evidence we ac- 
coi)t the evidence introduced by the * claimants as to 
the boundaries of the property taken and the award 
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herein is made to cover the lands described in the evi- 
dence introduced by the claimants as the premises 
taken by the State. 

In ordinary cases of permanent appropriation by 
the State it is customary to allow interest from the 
date of the appropriation that is from the time of the 
service of the notice of the appropriation upon the 
owner of the premises, but in this claim as no notice 
has ever been served upon the owner of the premises, 
and as the claimants and their testator have slumbered 
upon their rights, interest is allowed from the date 
of the filing of the claim herein. Treating the act of 
the State in constructing the feeder as a temporary 
appropriation, the claimants and their testator might 
have presented a claim for use and occupation and by, 
their failure to do so have not only lost their claim for 
such use and occupation, but any interest that might 
have accrued to them since the work was done. Treat- 
ing the enabling act as a recognition by the State of an 
intention to appropriate the land permanently, inter- 
est should run from the time when the claimants 
elected so to consider the act of the State as a perma- 
nent appropriation, namely, the date of filing their 
claim. 

Swift, P. J., and Murray, J., concurring. 



Frank G. Foote v. The State of New York. 

Claim No. 8986. 

Erie Canal. Destruction of Canal Boats and Personal Property in the 
City of Syracuse, July 30, 1907. 

i 

Under the provisions of the Canal T^w which exempts the State from 

claims arising; from the " navigation of the canals " there is no liability 
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on the part of the State for damages resulting to a canal boat and 
property contained in it due to a break in the culvert of the canal. 

The exemption from liability on the part of the State applies even 
where the boat was tied to the canal bank at the time of the break and 
was not actually in progress. 

The State, however, is liable for the destruction by fire of the boat 
and property contained in it after the break without notice to the 
owner and without sufiicient opportunity to remove his property. 

The measure of the damages for which the State is liable in such a 
case is the value of the property in the condition in which it was after 
the break eliminating all damages due to the break itself. 

(Decided March 16, 1908.) 

The culvert spanning the Erie canal over Onon- 
daga creek in the city of Syracuse gave away and al- 
lowed the water to escape from that level of the canal 
into the creek. The force of the water drew claim- 
ant's boats into the creek and damaged and destroyed 
some personal property. The State, in order to re- 
sume navigation, without notice to the claimant and 
without reasonable time to remove his property, 
burned the boats and such personal property as was 
contained in them. 

Hugo Ilirsh, for claimant. 

William S, Jackson, Attorney-General, and George 
P, Decker, Deputy Attorney-General, for the State; 

RoDENBECK, J. Tliis claim arises out of a break in 
the Erie canal in the city of Syracuse, July 30, 1907, 
whereby two boats and considerable personal property 
owned by the claimant were destroyed. The claimant is 
a boatman and at the time of the destruction of his 
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property was the owner of two boats, which he was 
using at the time for the transportation of coal under a 
contract therefor. At the time when the damages were 
occasioned a break occurred in a culvert where the 
Erie canal passes over Onondaga creek and the boats 
of tlie claimant containing the personal property for 
which the claim is filed were drawn into the break by 
the force of the water. One of them was broken in 
two and almost entirely destroyed, while the other had 
one of its ends broken. The personal property in- 
cluded in the claim was in the boat which was drawn 
into the break in the culvert, and the property was 
covered by mud and debris, which entirely filled the 
cabin where the personal property was stored. At 
the time of the occurrence the boats were tied to the 
banks of the canal for unloading. Two or three days 
after the break, in order to resume navigation as soon 
as possible, the superintendent of the canal in that sec- 
tion caused the boats in their damaged condition with 
their contents to be destroyed. This claim is filed for 
the value of the boats, the loss on the contract under 
whicli claimant was carrying coal and the value of the 
personal property which was destroyed, and is based 
upon the provisions of section 37 of the Canal Law, 
which allows every person to recover who may sus- 
tain damages from the canals or from their use or 
TOanag?ment or resulting or arising from the neg- 
lect or conduct of any ofiicer of the State having 
charge thereof or resulting or arising from any acci- 
dent or other matter or thing connected with the canals, 
with this limitation however that the provisions 
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shall not extend to claims arising from damages re- 
sulting from the navigation of the canals. Notwith- 
standing this proviso, the claimant insists that he is 
entitled to recover the value of all the property lost 
by reason of the break in the canal. 

In the interpretation of this section of the Canal 
Law it must be borne in mind that the State is liable 
only for such matters as to which it has consented to 
assume a liability, and while the State by express lan- 
guage in the earlier part of the section has assumed 
a liability for damages resulting from the use and 
management of the canals and the neglect of officers 
having charge thereof, it has expressly limited its 
liability by excepting claims arising from damages 
resulting from the navigation of the canals. The ques- 
tion arises therefore whether or not the claim comes 
within this exception, and to determine this question, 
the general trend of legislation relating to claims 
growing out of the canals should be borne in mind. 
Not until the year 1870 did the State consent to sub- 
ject itself to any liability for negligence of any of its 
officers in the management of the canals. Prior to 
that year no such claim existed against it. Under the 
Revised StatuteKS provision was made for the perma- 
nent appropriation of lands by the State but the Re- 
vised Statutes did not prove to be broad enough to 
cover cases of flooding due to the erection of dams 
and a year after the Revised Statutes were passed, the 
Legislature provided for the appraisement of damages 
by the Canal Commissioners of lands overflown by the 
erection of a dam. This legislation was supplemented 
three years later by an act designed to meet cases of 
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the temporary occupation of lands. The Eevised 
Statutes contain provision for the permanent appro- 
priation of lands, but not until the year 1833 did the 
Legislature proxade for the appraisement of damages 
where lands were temporarily occupied and from 
which materials might be obtained. These statutes 
however did not prove adequate to meet all the claims 
which the State considered it ought to be made liable 
for, and in the year 1866, by an amendment of the Ee- 
vised Statutes, the Legislature passed an act which 
covered *' any injury caused by the canals of the 
state or the works connected therewith." Notwith- 
standing this broad language it was not considered 
that any legislation which had been passed up to. this 
time was suflScient to cover cases of neglect on the part 
of officers, for prior to 1870 many special acts were 
passed covering cases which were not theretofore pro- 
vided for. In the year 1870 however the State more 
clearly provided for certain claims arising from neg- 
ligence in the conduct of the canals. The language of 
the statute passed in that year embraced damages sus- 
tained from the canals of the State from their use and 
management from the negligence or conduct of any 
officer of the State having charge of the canals and 
from any accident or other matter or thing connected 
with the canals. This statute was broad enough to 
cover all possible claims not previously proWded for 
By the Legislature. The Legislature however was 
not willing to subject the State to liability for all 
cases coming within the language of the earlier part of 
the statute and by appropriate language excepted it- 
self from liabilitv where the damage arose from the 
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navigation of the canals. The statute provided that 
** the provisions of this act shall not extend to claims 
arising from damages resulting from the navigation 
of the canals." This limitation continued down to the 
enactment of the Canal Law in 1894 when it seems to 
have dropped out, thus subjecting the State to liabil- 
ity in all the cases mentioned in the statute without 
limitation. This extension of tlie State's liability how- 
ever did not last long, for in the year 1899 we find the 
Legislature amending section 37 of the Canal Law by 
inserting the limitation found in the statute of 1870. 
The statute therefore which is under review in this 
case and upon which this claim rests contains the pro- 
viso that the State shall not be liable for any claims 
arising from damages resulting from the ** naviga- 
tion of the canals.'' 

This brings us down to the question as to what is 
meant by the language, '* navigation of the canals, '^ 
used in this statute. The question has come up in twa 
cases in the Court of Appeals which render it unnec- 
essary to do more than cite the reasoning contained 
in those cases. The first case is that of Rex ford v. 
State (105 N. Y. 229). In that case the claimant was a 
boatman and was injured while attempting to climb 
up one side of a bridge abutment where the State had 
provided irons fastened one above the other to the 
stones of the abutment. One of the stones to which an 
iron was attached was loose and when he took hold of 
it he fell and was injured. The claim was dismissed 
by the Board of Claims on the ground that it came 
within the limitation exempting the State from liabil- 
ity where the damages arose from the navigation of 
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the canals. The Court of Appeals however held that 
the Board of Claims had given too broad an interpre- 
tation to this language and held that the claimant 
was not actually navigating the canals according to 
the peculiar facts in the case. In the course of his 
opinion, Finch, J., indicates what was included in the 
limitation and says that the ** damages might result 
from the careless management of locks or their im- 
perfect maintenance or construction; to the teams 
drawing the boats or those in charge of them; from 
collisions due to overcrowding or insufficient room; 
from sudden breaks chargeable upon unskilful or care- 
less construction." (Page 235.) It will be observed 
that he includes in this language damages resulting 
** from sudden breaks chargeable upon unskilful or 
careless construction." A more satisfactory case 
however is the later one of Locke v. State (140 N. Y. 
480), where the claimant received his injuries through 
the negligence of the State in lowering a bridge while 
his boat was passing underneath. The court held 
that he was engaged in the navigation of the canals 
and thai his claim was properly dismissed by the 
Board of Claims. In his opinion, O'Brien, J., says: 
'* It has been said that the proviso applies to a case 
in which the act of navigating is one of the concurring 
causes of the injury, so that the latter can be deemed a 
result." (Page 483.) ** The boat in which the deceased 
was at the time of the accident was obstructed in its 
passage through the canal by the negligent manage- 
ment of a lift bridge, and under such circumstances 
the injury was the result of navigating the canals just 
as it would be if the boat had encountered an obstruc- 
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tion in the bottom of the canal or while passing 
through one of the locks.'' (Page 483.) 

But the claimant contends that a distinction is to 
be drawn in his case because his boats were tied to the 
canal bank at the time of the break and for that rea- 
son that he was not actually engaged in navigating 
the canals. This phase of the question has been passed 
.upon in a case in which the Appellate Division cor- 
rectly interprets the language of the statute appli- 
cable to this case. The case referred to is that of Zorn 
V. State (45 App. Div. 163), where a canal boat while 
alongside a wharf of a coal yard was injured by a break 
in the Troy State dam, which allowed the boat to settle 
upon a rock causing the destruction of the boat Upon 
the question as to whether or not the boat under thesQ 
circumstances was navigating the canals and the dam- 
ages were such as to be included within the proviso of 
the statute, the court says: '* The fact that the boat 
was not in motion is not conclusive on the question- 
It has been held that the word ^ navigation ' for some 
purposes included a period when a ship is not in mo- 
tion, as for instance when she is at anchor. {Hayn v. 
Culliford, L. R. 3 Com. PI. Div. 417.) If an accident 
of the kind in controversy occurred while a boat as it 
was making its trip along the canal was tied up for 
the night, it would hardly be claimed that it did not 
occur in the course of the navigation. Lourie v. Doug- 
las (15 M. & W. 746) was a case where a vessel laden 
with goods arrived • in the port of London and was 
taken into the commercial dock to discharge her cargo. 
.For this purpose she was fastened by tackle, on the 
one side to a loaded lighter lying outside her, and on 
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the other to a barge lying between her and the wharf. 
The crew was discharged except the mate and lump- 
ers were being employed in unloading her, when the 
tackle on one side broke and the goods still on board 
were damaged ; it was held that the navigation was not 
at an end at the time of the loss and that the loss was 
within the exception in the bill of lading of all dam- 
ages and accidents of the seas and navigation. That 
case seems to be quite in point. The navigation in 
which the plaintiff was engaged was not I think at 
an end, and therefore the damages sought here to be 
recovered resulted from the navigation of the canals 
within the meaning of the statute and the State is not 
liable therefor.'' (Page 165.) 

If this were all of the claimant's case, it must be dis- 
missed, but there is another feature which must be 
taken into account. Neither the boats nor the per- 
sonal property for which the claim is filed were en- 
tirely destroyed by the break. It is true that one of 
the boats was broken in two by the force of the rush- 
ing water, and that the other had one of its ends broken 
and was injured otherwise, but in the condition in 
which they were after the water had passed out of 
the canal through the break they had a property value 
which the State could not destroy arbitrarily without 
subjecting itself to liability. Most of the personal 
property for which the claimant seeks to recover was 
in the cabin of one of the boats and had become sub- 
merged in mud and debris brought down by the rush- 
ing waters. The claimant however was not given an 
opportunity to remove his property. In order to re- 
store navigation as speedily as possible, the State with- 
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out notice to him set fire to the boats and destroyed 
them with their contents. For such property as the 
State thus destroyed it is liable. The necessities of 
navigation would not give the State the right to de- 
stroy any property without due process of law and 
without compensation. As already stated no notice 
was given to the claimant whatever but two or three 
days after the break the State proceeded to destroy 
the property. In section 173 of the Canal Law the 
State recognizes its liability imder the facts in this 
case, for it has provided that ** If the navigation of 
the canal is interrupted or endangered the superin- 
tendent of public works may cut up, destroy or remove 
any canal boat, vessel or other thing in or partly in 
the canal, and, if the same is in the canal without the 
fault of the owner, the damages sustained by him in 
consequence of such destruction shall be paid to him, 
and if the superintendent is unable to agree with the 
owner as to the amount of such damages, they shall 
be ascertained and determined in the same manner as 
damages for the temporary appropriation of lands 
for the repairs of the canals." Under this language 
it becomes the duty of the court to appraise the prop- 
erty actually destroyed by the State. This does not 
include any damage which had been done previously 
as a result of the '* navigation of the canals," namely, 
the breaking of the boat due to the force of the water 
and any damages to personal property due to the same 
cause. The value of the property which the State de- 
stroyed by fire in the condition in which it was at the 
time of such destruction is the measure of claimant's 
damages and the award herein is made upon that 
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basis, rejecting entirely the claim made for any loss 
under his contract for carrying coal. 

With the justice of limiting the State's liability in 
eases of this kind this court has nothing to do. A dif- 
ferent rule seems to apply to the canals from that 
which applies to other highways of the State. Mu- 
nicipalities construct and maintain highways and 
though like the canals no direct charge is made for the 
use of the highway, they are liable for negligence in 
maintaining the highways in a dangerous condition. 
Likewise the State constructs canals and while it 
charges no toll for the use of the canals and incurs great 
expense for their maintenance, unlike the case of other 
highways, it expressly exempts itself from liability 
for the negligence of its own servants. It is not clear 
why political divisions of the State, like towns, vil- 
lages, cities and counties should be subjected gener- 
ally to liability under reasonable restrictions substan- 
tially as an individual would be under the same facts 
and the State should relieve itself entirely from a large 
class of cases in which as between individuals or be- 
tween individuals and municipal corporations there 
would be a liability. In the case at bar the claimant 
has lost his property by reason of no want of care on 
his part, but solely through an act which may hav? 
been due to the negligence of State officers. 

Under the language of the statute and the decisions 
construing it, the court is constrained to hold that the 
claimant is entitled to recover only the actual value 
of the prot^erty destroyed by fire by tlie officers of the 
State. 

3 
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Swift, P. J. (concurring). This claim is for the de- 
struction of two canal boats owned by the claimant, 
and also for a large amount of personal property, 
wearing apparel, jewelry, etc., contained in the said 
boats. 

The claimant was engaged in carrying coal by means 
of his canal boats upon the canals of the State — his 
port of delivery being at Syracuse, N. Y., to the Syra- 
cuse Lighting Company. 

On the 30th day of July, 1907, while the two boats 
of claimant were moored in the canal at Syracuse, 
near the place of unloading, there was a break in the 
viaduct which carries the canal over Onondaga creek. 
The break was of such an extent that all of the 
water in the canal for a distance of about seven miles 
was carried down through the opening in the viaduct 
into Onondaga creek. The suction of the water 
through this opening created a sufficient current in 
the canal to break the ropes by which the boats were 
moored, and the boats were carried down into this 
opening — one of them lying partly in the bed of the 
canal and partly in the opening. One of the boats was 
broken to such an extent that it was rendered practi- 
cally worthless; and the other was partially broken 
in two. 

The general Canal Law of the State provides, by 
section 37, that the Court of Claims has no jurisdic- 
tion to make an award for any injuries or damage re- 
sulting from the navigation of the canal. Following 
the decision of the Appellate Division in*the case of 
Zorn V. State (45 App. Div. 163), I am of the opinion 
that the claimant was engaged in the navigation of the 
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canal at the time the injury was received ; and that the 
injury to the boats caused by being drawn into tliis 
opening in the viaduct was an injury received result- 
ing from the navigation of the canal; and that the 
claimant cannot recover therefor in this court. 

As to the claim for personal proi^orty in the boats 
at the time of their destruction, I am satisfied from the 
evidence that the claimant removed all the personal 
property that could be found, but there Avas an amount 
of personal property in the WTeck that could not be 
known at once and was in the cabin of the boat that 
was crushed in this culvert, and that no notice was 
given claimant that the State intended to destroy the 
wrecked property. 

After the water had been drawn out of the canal, 
and the officers of the State were attempting to repair 
and rebuild the viaduct, it was found that the wreck- 
age of these boats so obstructed the opening that the 
viaduct could not be repaired without the removal of 
the wreckage ; and in order to remove the same, it was 
found necessary to destroy them by fire. While the 
boats were greatly injured by being drawn into this 
viaduct and broken, and to a great extent rendered 
worthless, yet they were of some value as shown by 
the evidence given upon tlie trial, and were the prop- 
erty of the claimant. And I am of the opinion that the 
claimant is entitled to recover the value of the boats 
at the time the State destroyed the same by fire, and 
the personal property which was in this wreck and de- 
stroyed by the State. 

Murray, J., concurs in oi)inions of Swift, P. J., and 
Ropenbeck, J. 
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Melville W. Van Amber v. The State of New York. 

Claim No. 8511. 
Flooding Due to Overthrow of Black River Canal. 

When a dairailnt alleges that his crops were flooded and destroy<Hl by 
the negligence of the Stale in carelessly and negligently emptying more 
water into Black river from the Forestport feeder and also alleges that 
the flooding was partly caused by placing flash boards on the State dam 
at Carthage, the burden is upon the claimant to prove the acts to have 
been committed by tlie State, its officers or agents, and althougli his 
crops were injured by flooding at a time of a severe storm, the claimant 
cannot recover without proof that the flooding was cnused by the negli- 
gent act of the State, or its agents. He cannot recover by showing the 
mere fact that flash boards were on the dam without showing some act 
or knowledge of their existence there upon the part of the State. 

(Decided March 16, 1908.) 

The claimant's premises are situated in the town of 
New Bremen, Lewis county, and it is alleged that his 
premises were damaged by the overflow of Black 
River canal. Other facts appear in the opinion. 

George S. Reed, for claimant. 

William S. Jackson, Attorney-General, and George 
P. Decker, Deputy Attorney-General, for the State. 

Swift, P. J. It was conceded upon the trial of this 
claim that the State owns and controls the Black River 
canal and the reservoirs upon the headwaters of Black 
river in the counties of Herkimer, Oneida and Lewis, 
which are used to store water to feed the Black River 
canal. From the village of Carthage, JeflFerson 
county, New York, for a considerable distance south up 
the Black river, the river itself is canalized as a 
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part of the canal system of the State. There is a 
State dam constructed across the Black river at Car- 
thage, New York. The claimant owns three farms 
situate in the town of New Bremen in the county of 
Lewis, State of New York, portions of each of said 
farms lying adjacent to and on the Black river, at a 
point where it is used as a canal, a portion of each farm 
lying on the flat land adjacent to said river. The lands 
adjacent to Black river for several miles south of 
Carthage are all flat lands subject to annual freshets in 
spring '^nd fall. This claim is based upon the allega- 
tion thao the State of New York, during the months of 
June, July, August, September and October in the 
year 1904, and during the same months in the year 
1S05, wrongfully, negligently and unskillfully dis- 
charged from these said reservoirs into Black River 
canal quantities of water too large for the capacity of 
the said canal, and that said water caused the waters 
of the said canal to overflow its banks flooding the 
property of claimant and injuring and destroying his 
crops, and that the State negligently and unlawfully 
suffered and permitted certain flash boards to be 
erected, maintained and continued during said times 
of overflow upon the State dam across the Black river 
at Carthage, New York, thereby wrongfully and un- 
lawfully raising the height of said dam and causing 
the water of said river to flow back upon the proj^erty 
of the claimant. 

The court is of the unanimous oi)inion that the claim 
of the claimant must be dismissed. Upon the trial of 
the action, there was no proof that during the months 
of June, July, August, Septeml)er or October, 1904, 
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any water was let into Black river from the reservoirs 
described in the claim in any amount whatever, and 
the only proof upon the trial of any water being turned 
into Black river by the State from these reservoirs 
was that in the month of September, 1905, one of claim- 
ant's witnesses was at the State dam or reservoir at 
North Lake, and he testified to large quantities of 
water being discharged through the gates at the reser- 
voir at North Lake; that it was at the time of a very 
heavy rain when the waters in the reservoir were very 
high, and that tlie discharge through the gates at the 
reservoir was made to insure the safety of the dam at 
the reservoir. Whether the water so discharged in 
September, 1905, was negligently and carelessly dis- 
charged or not is immaterial so far as the proof in the 
case is concerned, because there was no proof in the 
case that any of the crops or property of the claimant 
was injured or destroyed in September, 1905. 

It appeared ui)on the trial of the claim that during 
the years 1904 and 1905 and for some time prior thereto, 
flash boards of from eight to ten inches in height had 
been maintained upon the crest of the State dam at 
Carthage, but the claimant totally failed to show that 
the flash boards were put upon said dam by the State 
or its officers or agents, or that the State had any 
knowledge that said flash boards were put upon said 
dam or suffered them to remain upon the dam, and 
claimant totally failed to show any knowledge upon 
the ])art of the State or its officers of raising of the 
water by means of the flash boards. The claimant 
totally failed to prove the height to which the water 
was raised bv means of these flash boards or that the 
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putting of the flash boards upon the dam raised the 
dam to any greater height than the State had the right 
to maintain water in the Black liiver canal. There was 
no proof in the case of the elevation of claimant's 
property as compared with the elevation of the State 
dam at Carthage, or that the maintenance of flash 
boards ten inches in height on the dam at Carthage 
would flood claimant's property. The claimant 
failed to show any facts on the trial of this action 
from which this court could find that the claimant suf- 
fered any injury by reason of any negligence upon the 
part of the State of New York, its officers, agents or 
sen'^ants. 

EoDENBECK and Murray, JJ., concurring. 



Charles W. Gray v. The State of New York. 

Claim No. OOSo. 
Overllow of Tonawaiula Feeder. 

Whore the Stale con^tnicts a feeder coiinnctiiij; two distinct water- 
sheds and negligently maintains tlie feeder so that it overflows and 
causes damage the State is liable for tlie- damaire wliich its neglij]^*nee 
occasions, but not for any damages produced by natural cauws which 
would have occurred irrespective of its own negligence. {Carhart v. 
State. 115 App. Div. 1; Acer v. t^talc, 124 App. Div. 915; Post v. State, 
124 App. Div. 91G; Charles OstitDnUr v. State, 112 App. Div. 875; Jay 
Oatrander v. State, 126 App. Div. 938; affirmed, 192 N. Y. 415.) 

(Decided April 20, 1908.) 

This claim arises out of Tonawanda feeder con- 
necting Tonawanda crec^k and Oak Or(*liard creek. At 
a time of heavy rain tlie feeder overflowed and dam- 
aged claimant's crops. It was alleged that the banks 
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of the feeder were not properly maintained and that 
the gates which controlled the water from Tonawanda 
creek were not in good repair so that the water from 
Tonawanda creek was allowed to pass down the feeder 
upon the claimant's property. For the general situa- 
tion, see map in claim of Zimmerman v. State, on page 
88 of this report. 

Thompson & Sheldon, for claimant. 

William S. Jackson, Attorney-General, and George 
P. Decker, Deputy Attorney-General, for the State. 

RoDENBEck, J. This is a claim arising from the 
overflow of Tonawanda feeder, due to the alleged neg- 
ligence of tlie State in operating and maintaining the 
feeder. The property is situated on the Lewiston road 
which crosses the feeder and is the second farm west 
of the feeder and between the land of Lumley and 
Charles AV. and Jay N. Ostrander. The claims of the 
latter for the overflow of the feeder have been tried 
heretofore. The claim of Charles W. Ostrander was 
tried ]\Iarch 5, 1903, and was dismissed. Upon a new 
trial granted by this court, a judgment of $150 was 
obtained, which judgment however was reversed by 
the Appellate Division, upon the ground that the dam- 
ages were insufficient. {Charles Ostrander v. State, 112 
App. Div. 875.) Upon a retrial of the claim a judg- 
ment of $240 was rendered. The claim of Jay N. Os- 
trander was tried June 18, 1907 and a judgment of 
$240 was awarded. The claim at bar is similar to the 
claims of Charles AV. and Jay X. Ostrander and the 
onlv reason for discussing the claim is that evidence 
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has been introduced which, it is claimed, requires a re- 
examination by the court. It was stipulated on the 
trial of the present claim that the testimony taken in 
the trial of Jay N. Ostrander relating to the liability 
of the State might be considered in evidence and the 
land out of which the present claim arises being lo- 
cated between the feeder and Ostrander claims it would 
seem as though the decisions in those claims should 
be followed in the present case. 

There is no doubt but that the feeder overflowed 
both in the year 1901 and the year 1902 and that some 
damage was done to the claimant through the negli- 
gence of the State. While there was a heavy rain and 
most of the land in the vicinity of the feeder was 
flooded, it does not appear that all of the damage to 
claimant would have been suffered without any inter- 
vention on the part of the State. There is no escape 
therefore from an award of some amount and the only 
(juestion is how much. 

There appears originally to have been two channels 
to the feeder and the State's expert witness, Andrews, 
testified that it was the opinion of the engineers at the 
time that if the two channels were excavated the core 
between the two channels would be washed out, thus 
making a wide feeder in one channel, but that it seems 
that their judgment was erroneous. (Jay N. Os- 
tranrler, printed case, fol. 538.) He also expressed it 
as his opinion that the easterly channel was not in use 
for the reason that the combined width of the two 
channels was so great that the velocity of the flow 
wculd bo made very sinall, thus clo.i><»in<i: the channels in 
a short time and that it was ox])ectcd that the flow in 
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one channel would keep open the channel by the in- 
creased velocity of the flow. {Jay N. Ostrander, 
printed case, fol. 508.) He also stated it as his opinion 
that in order to prevent future floods the banks of the 
feeder should be raised or the channel should be made 
larger and the banks should be made absolutely tight. 
{Jay N. Ostrander, printed case, fol. 526.) 

These are matters however which relate to the plan 
of construction and as no serious contention was made 
on the trial that there had been any defect in the gen- 
eral plan of the feeder, reliance for a recovery so far 
as the claimant is concerned must be based upon the 
negligence of the State in the operation and mainte- 
nance of the feeder. On this score it is claimed that 
the State allowed the gate at the head of the feeder 
which was intended to shut out the water of Tonawanda 
creek when unnecessary for canal purposes to become 
out of repair so that it leaked and filled the channel of 
the feeder, thus obstructing the entrance of water from 
Whitney creek and Oak Orchard creek at a time of high 
water. There is abundant proof in the record in this 
and the Jay N. Ostrander case to warrant a conclu- 
sion that the State was negligent in maintaining this 
gate. There are numerous witnesses who in varying 
language testified that there were spaces between the 
planks of the gate, that it was out of true, that it was 
not entirely closed and that it allowed water to es- 
cape under and around it. (Sten. Min., Gray case, 
pp. 25, 27, 35, 36, 78, 133, 137; Jay N. Ostrander, 
printed case, fols. 107, 110, 114, 217, 236.) 

Not only did the State allow the gate at the head of 
the feeder to become out of repair, but paid no atten- 
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tion to the banks of the feeder and they likewise be- 
came depressed in places and out of condition, so that 
the water from the feeder escaped over the land of the 
claimant. It appears from the evidence in this and 
the Jay N. Ostrander case that the banks north of the 
Lewiston road were two or three feet lower than those 
south of the Lewiston road and that there was a 
marked depression or washout iii the bank of the 
feeder at the Lewiston road, through which the water 
of the feeder escaped and passed over the land of the 
claimant. (Sten. Min., Gray case, pp. 20, 48-56; Jay 
N. Ostrafider, printed case, fols. 38, 58, 155, 226, 228, 
231, 251.) 

Holmes testified: 

*' Q. You may state what was the condition of the 
west bank of the Oak Orchard feeder from the Lewis- 
ton road north to Tuttle's house in the year 1901? 
A. There was a washout just north, short ways 
north of Lewiston Road bridge and water overflowed 
the left bank of the feeder for quite a distance to- 
wards Mr. Tuttles." (Sten. Min., Gray case, p. 20.) 

Lumley testified: 

'' Q. And where did that water flow? A. Flowed 
west. 

*' Q. Over whose land? A. Well it went over my 
land and then went off on to Gray's. 

'* Q. And did you see that water flow on to, over 
Gray's land? A. Yes, sir." (Sten. Min., Gray case, 
pp. 4, 5.) 

He also said: 

*' Q. You may tell the court wliat occurred in re- 
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spect to the overflow. A. Well the feeder came up 
and went over the bank and overflowed the land. 

*' Q. Where? A. Why, went over south of Lewiston 
Road bridge and below. 

'' Q. And below the Lewiston Road bridge? A. Yes, 
sir. 

* ' Q. Went over the Lewiston Road bridge north? A. 
Well it went over just north of the bridge and then 
down. I should say about quarter of a mile down the 
feeder and then down below that a ways." (Sten. Min., 
Gray case, p. 4.) 

Tuttle testified: 

*' Q.' Now you may state what you saw with refer- 
ence to the water in the feeder in April, 1901 at this 
time? A. I saw the water flowing down the feeder. 

'' Q. Where from? A. From the south. 

** Q. And when it got up to Lewiston Road bridge, 
what did it do? A. After it filled the feeder full it 
broke the banks and came up to these places it could 
get over, first below the bridge and next where the old . 
house used to stand and then below that in several 
places." (Sten. Min., Gray case. p. 46.) 

Post testified: 

*' Q. You may state what you saw in reference to 
water in the feeder at the time of the overflow? 
A. The feeder south of the Lewiston Road bridge 
was overflowing and north of the bridge was over- 
flowing — right at the bridge or near the bridge, and 
then after you had gone along that bank down near 
what they call, near to the house, the old house we 
called it, it was overflowing and so on in different 
places to Mr. Tuttle 's house. * * * 
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'* Q. Now state what you saw in reference to water 
in feeder in June overflow? 

*'A. It overflowed north of the bridge in those 
places I have reference to and it overflowed south of 
bridge in a place I have referred to." (Sten. Min., 
Gray case, pp. 60, 61.) 

It seems fair to conclude from the foregoing that the 
State was negligent in maintaining the feeder and that 
through this negligence water from the feeder passed 
over the land of the claimant and the only question 
that remains is the apportionment of the damages since 
at the time the trespass of the State occurred the 
country generally in that section was flooded by heavy 
rains and the overflow of creeks. It must be conceded 
that there were heavy rains which caused the creeks in 
this section of the country to overflow and that a gen- 
eral flooding of these low lands occurred. No one can 
read the testimony in this case without becoming con- 
vinced that without the presence of the feeder at all 
serious damage would have been done to the claimant 
by the accumulation of the rainfall upon his land. The 
drainage of land adjacent to the feeder has been as- 
sisted by the construction of the feeder and without 
the feeder it is quite likely that the storm waters would 
have remained even longer upon his land. The rainfall 
in June, for two days in 1902, was 21.562 cubic feet to 
the acre and it appears that not only Oak Orchard 
creek but Whitney and Tonawanda creeks overflowed 
their banks. There is no doubt in my mind but that 
the feeder overflowed before the Gray land felt the 
effects of the heavy rainfall and T am equally well 
satisfied that without the aecunuilation of water from 
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other sources than those for which the State is re- 
sponsible, the damages would have been very materi- 
ally less. The State however has not exonerated 
itself from liability entirely. It must respond in some 
damages to the claimant and to such an amount as will 
represent the injuries done by the State. Any damages 
done by the elements for which the State is not re- 
sponsible must be eliminated. The apportionment of 
the damages is justified by the case of Carhart v. State 
(155 App. Div. 1), which rule was followed in affirming 
the cases of Acer and Post which were claims arising 
from the overflow of the feeder in question. The claim- 
ant has sworn to damages upward of $2,500 but I do 
not believe that the State should be chargeable with 
any such amount. On the contrary I am satisfied that 
at least 95 per cent, of the damages would have been 
done had there been no feeder in existence whatever, 
and such damages as accrued to the claimant above 25 
per cent, of the total amount of damages testified to by 
him were due to causes for which the State is not 
responsible. 

Applying the rule laid down by the Appellate Di- 
vision and followed by this court in other cases growing 
out of the overflow of the feeder and considering kll 
the facts I think an award of $250 represents fully all 
the damages occasioned by the State for which it 
should respond. 

Swift, P. J., and Murray, J., concurring. 
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David McDonald v. The State oe New York. 

Claijn No. 6937. 
Overflow of Tonawanda Feeder. 

Where the State constructs a feeder connecting two distinct water- 
Hfa«ds and negligently maintains the feeder so that it overflows and 
causes damage the State is liable for the damage which it negligently 
occasions but not for the damages produced by natural causes which 
would have occurred irrespective of its own negligence. {Carkart v. 
State, 115 App. Div. 1; Acer v. State, 124 App. Div. 916; Post v. 
State, 124 App. Div. 910; Charles Ostrander v. State, 112 App. Div. 
875; Jat/ Ostrander v. State, 126 App. Div. 938; affirmed, 192 N. Y. 
415.) 

Interference with natural drainage due to the original construction 
of the feeder is not an element of the damage recoverable. (Steele v. 
Pres. Dir. d Co. of Western Inland Lock Nat\, 2 John. 283.) 

(Decided April 20, 1908.) 

This claim arises out of the Tonawanda feeder con- 
necting Tonawanda creek with Oak Orchard creek. At 
a time of heavy rain the feeder overflowed and damaged 
claimant's crops. It was alleged that the banks of the 
feeder were not properly maintained and that the gates 
which controlled the water from Tonawanda creek were 
not in good repair so that the w^ater from Tonawanda 
creek was allowed to pass down the feeder upon claim- 
ant's property. For the general situation in this and 
similar claims, see map in the claim of Zimmerman v. 
State, on page 88 of this report. 

Thompson & Sheldon, for claimant. 

William S. Jackson, Attorney-General, and George P. 
Decker, Deputy Attorney-General, for the State. 

Rodenbeck, J. This claim is one of the series of 
claims arising out of the overflow of Tonawanda feeder 
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extending from Tonawanda creek to the Erie canal. 
Beginning at the southerly end of the feeder for 
the description of the conditions the first thing 
worthy of mention is the presence of a dam in 
Tonawanda creek constructed by the State to provide 
a supply of water from Tonawanda creek for the Erie 
canal through Tonawanda feeder. In the feeder not 
far from Tonawanda creek the State has constructed 
a gate by which it regulates the flow of the water 
in the feeder from the creek. Some distance from 
Tonawanda creek the feeder intercepts the waters of 
Whitney creek which flows in a northwesterly direc- 
tion until it empties into the feeder. About two miles 
from Whitney creek the feeder is crossed by the Lewis- 
ton road which is worthy of mention because at this 
point overflows occurred in the feeder. The feeder then 
passes in a northeasterly direction until it enters the 
channel of (3ak Orchard creek from which point the 
State utilizes Oak Orchard creek as a part of the 
feeder until the Erie canal is reached. The feeder is of 
rather shallow depth and about thirty-eight feet wide. 
From Tonawanda creek to the Lewiston road the banks 
are two or three feet higher than they are north of the 
Lewiston road. The feeder was completed as early as 
1824 and was enlarged in 1840. Originally two chan- 
nels appear to have been constructed with a core be- 
tween the two. The second channel was easterly of 
tlie present one. The tlieory of the engineers seems to 
have been that the current would clear away the core, 
but this result did not seem to follow from the opera- 
tion of the canal. The land claimed to have been dam- 
aged lies on either side and for some distance east and 
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west of the feeder. Some of it lies in the watershed 
of Whitney creek and some in the watershed of Oak 
Orchard creek. It is claimed that the feeder broke 
over its banks in April, 1901, and in June, 1902, and 
damaged adjacent property and to meet this claim the 
State insists that there was a heavy iBood and that the 
damages to the claimant resulted from natural causes 
and would have occurred without any intervention on 
the part of the State; that the State has acquired the 
right to flood the land for which claims have been filed, 
and generally that the State has not been negligent in 
any respect. 

The land in this particular claim is located west of 
the feeder and about two miles from the feeder. It is 
in the line of the former channel of Whitney creek 
which, as stated, was intercepted by the feeder. Tona- 
wanda creek lies in a southerly direction from the 
property about the same distance as the feeder and to 
the west the nearest watercourse is Mud creek, the 
waters of which reach claimant's land through a ditch, 
^lud creek passes into Tonawanda creek. 

The claimant insists that the gates of the feeder were 
not kept in repair, that they leaked and filled the chan- 
nel of the feeder so that there was not a sufficient outlet 
for the flood waters of Whitney creek; that the feeder 
overflowed through depressions allowed to remain in its 
bank near the Lewiston road and that the water thus 
overflowing reached and substantially destroyed in 
1901, thirty-five acres of oats, twenty acres of i)asture; 
and in 1902, thirty-five acres of oats, twenty a(Tes of 
corn and twentv acres of pasture, making a total claim 
of nearly $3,000. 
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It was stipulated in this case that the evidence in the 
claims of Jay N. Ostrander and Charles Gray might be 
considered in evidence so far as they bore upon the 
question of the liability of the State, and in view of the 
opinions written in both of those cases, it is not neces- 
sary to review the e\ddence produced in these cases 
bearing upon the question of the State's liability. It 
will be suflScient to refer to the evidence in those cases 
bearing upon the question of the State's liability and 
supplement the references with citations to evidence 
peculiar to this claim. 

Evidence establishing the negligence of the State in 
maintaining the gate at the head of the feeder will be 
found in the stenographer's minutes of the Gray case 
at pages 25, 27, 35, 36, 78, 85, 133, 134, and in the Jay N. 
Ostrander printed case at folios 107, 110, 114, 151, 217, 
336, 436. 

Evidence establishing the negligence of the State in 
the maintenance of the banks of the feeder will be found 
in the stenographer's minutes of the Gray case at pages 
20, 40-56, and in the Jay N. Ostrander printed case at 
folios 28, 38, 58, 67, 155, 226, 228, 251. 

Besides the evidence in those cases McDonald testi- 
fied in this claim that the water at the gate was running 
down the feeder as fast as a man would want to walk 
and that he threw a stick in and that it went down as 
fast as he could walk. (Sten. Min., McDonald case, 
p. 42.) Korkow, a former gatetender, testified that the 
planks of the gate were cracked an inch or three- 
quarters of an inch (Sten. Min., McDonald case, p. 91) 
and that the water below the gate at the time of the 
flooding was boiling up on the north side of the gate and 
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that standing on the north side of the gate he could see 
water coming through the cracks and running around 
the end where the stone was. (Sten. Min., McDonald 
case, pp. 94, 95.) Upon the question of the overflow of 
the feeder Bartz testified that it was running over in 
places a foot deep (Sten. Min., McDonald case, p. 12) ; 
that the stream that came from the feeder was about 
three-quarters of a mile wide (Sten. Min., McDonald 
case, p. 26) ; that he could see dry land north of this 
stream. Newton testified that he saw water running 
over the feeder banks going west. (Sten. Min., McDon- 
ald case, p. 34.) McDonald testified that the water in 
1901 and 1902 was running over the feeder bank where 
it had broken out. (Sten. Min., McDonald case, pp. 61, 
64.) The witnesses traced the water which came from 
the feeder to the land of the claimant. Brege testified 
that he could tell the difference between the water from 
Tonawanda creek from Tonawanda feeder by its color, 
that one was a muddy color and the other was a lighter 
color. (Sten. Min,, McDonald case, p. 314.) 

Newton said in answer to a question : 

**'A. I went to feeder and saw water flowing over 
feeder banks to the west, — passed down along over 
those farms to my place. 

'' Q. Which farms? A. Mr. Ostrander's, Mr. Gray's, 
Mr. Lumley's, Mr. Wollenberg's, Mr. Bartz 's, Mr. Tay- 
lor's and Mr. Fink's. 

** Q. And then where did it go? A. Came on to me. 

'* Q. Yes, and then what did it do? A. Went from 
me on to Mr. Gilbert. 

** Q. From where? A. Mr. Gilbert on to Mr. Eick. 

** Q. You saw it running on to Eick? A. Yes, sir. 
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** Q. Did you see it from there go to Brege? A. Yes^ 
sir. 

'^ Q. And over into Sprout? A. Yes, sir. 

'* Q. And from Sprout on to McDonald ? A. Yes^ sir, 
I could see the whole distance." (Sten. Min., McDonald 
case, p. 32.) 

McDonald testified : 

*' Q. Where did the water come from on each of those 
occasions? A. From the east. 

'' Q. And where did it flow? A. To the west. 

'* Did it flow entirely across your premises? A. Yes, 
sir. 

'' Q. How long? A. Oh, sometime in July, 1902, I 
think it was ahout three weeks before it went away. 

** Q. How about June, 1901? A. Oh, it w^as about 
two, it wasn't so long." (Sten. Min., McDonald case, 
p. 39.) 

Having disposed of the question of negligence on the 
part of the State we next come to the question of dam- 
ages. In the present claim it is insisted on the part of 
the claimant tliat no water came upon him from any 
source except from the feeder while the State main- 
tains that all the damages to him were done from the 
heavy rains for which the State cannot be held liable. 
As already stated the land is in the line of the supposed 
old bed of Whitney creek and in times of heavy rain 
there would naturally be a flow of water along this bed 
toward the land of the claimant. It also appears that 
claimant's land is located not far from Mud creek which 
drains into Tonawanda creek and tliat there are ditches 
through his premises which load into ^lud creek and 
that fish are found in these ditches which must have 
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come from Tonawanda creek and Mud creek. There is 
also a ditch known as the Wadsworth ditch which passes 
through the southerly end of claimant's land which 
drains property to the east and west of claimant's land. 
There was at the times when it is claimed the land was 
damaged by the overflow from the feeder a heavy rain 
in this section of the country. For the purpose of giv- 
ing an idea of the rain which prevailed it appears that 
in April, 1901, there was a snowfall at Alba equal to 
1.2 inches of water and that the total precipitation for 
the month was 4.25 inches ; that on June 18, 1901, there 
was a rainfall at Elba within seventeen hours of 1.47 
inches ; that in April, 1902, there was a rainfall of 1.84 
inches in six hours, and on July 5, 1902, of 1.84 inches. 
It appears from the oral evidence that the storm was 
so severe as to carry a roller three-quarters of a mile 
in the Oak Orchard watershed outside of any water- 
course, drowned chickens in the Tonawanda watershed, 
required the swimming of cattle across the old channel 
of Oak Orchard creek, submerge houses and carry fish 
on land dry in other portions of the year. This down- 
pour of rain was accompanied by an electric storm 
which produced fires in several places. The inference 
from these facts is that this lowland of the claimant 
and his neighbors would have been damaged by high 
water even if the State had not intervened. McDonald 
testified that the water on his land in June, 1901, was 
eighteen or nineteen inches deep and in some places 
deeper. (Sten. Min., McDonald case, p. 52.) "When he 
went down to the Akron road he says he could see water 
between that road and the feeder and as he went north 
he could see plenty of water between liim and the feeler. 
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(Sten. Min., McDonald case, p. 66.) As he went back of 
Wadsworth ditch he could see the land under water to 
the south as far as he could see, which would be about 
a quarter of a mile south of Wadsworth ditch straight 
south of his farm. (Sten. Min., McDonald case, p. 85.) 
He also said that there had been rain before the flood 
of 1901 and of 1902 and when asked whether the flood of 
1902 was not one of the worst he had ever known, he 
said, ** I don't know, I have seen just as bad. 

** Q. And did you ever see one heavier? A. I think 
I have, but I couldn't tell you the date." (Sten. Min., 
McDoncdd case, p. 90.) 

Kraatz testified that Tonawanda creek broke over its 
banks about five or six rods west of the dam (Sten. Min., 
McDonald case, p. 102) ; that except about six or seven 
rods of the bank where he could see was overflown 
(Sten. Min., McDonald case, p. 103) ; and that this over- 
flow extended for nearly half a mile (Sten. Min., 
McDonald case, p. 104) ; that the current from the creek 
was northeast and about three feet deep in the ditches 
and about four inches on the lowlands (Sten. Min., 
McDonald case, p. 105) ; that he stood on the bridge and 
saw the water for a distance of half a mile sometimes 
going straight north and then northwest. (Sten. Min., 
McDonald case, p. 107.) Babcock also testified that 
water was coming from Tonawanda creek (Sten. Min., 
McDonald case, p. 155) ; that it passed on to Smith's 
land and finally struck off in the direction of Wads- 
worth ditch. (Sten. Min., McDonald case, p. 157.) 

Babcock also says : 

** Q. Then where did water go after it crossed that 
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ditch, whose land did it cross? A- Mr. Brege's land 
and Eick. 

*' Q. Who next? A. Eick comes first and Brege next. 

'' Q. Who next? A. Sprout. 

'' Q. Who next? A. That I couldn't tell you. 

*' Q. Who owns land right east of McDonald's? A. 
Sprout. 

*' Q. And that is the farm you just told us about? A. 
Yes, sir. (Sten. Min., McDonald case, p. 162.) 

This evidence and that to be found in the Gray and 
Jay N. Ostrander cases satisfies me that water from 
other sources reached claimant's land and damaged 
him for which the State is not responsible and that 
under the evidence it is a question for the court to 
apportion the amount of damages for which the State 
should respond. In apportioning the damages I have 
followed the rule adopted by the court in similar claims 
which rule has been affirmed by the Appellate Division. 
I believe that if the feeder had not been in existence at 
all, the storms in 1901 and 1902 were of such a severity 
that claimant must have suffered most of the same dam- 
ages which he sustained in these years. The State 
however is upori the ground witli its feeder and there 
is evidence that the feeder was negligently maintained 
and overflowed upon claimant's land to his damage and 
there must be some recovery in his favor. The claim 
cannot be dismissed as the proofs show that water from 
the feeder actually reached his land and the participa- 
tion by the State in his damages must be presumed in 
the absence of proof that his damages were wholly 
caused by some other agency. 

The conclusion that I have arrived at is that water 
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from the feeder passed over claimant's land and met 
waters which came from Tonawanda creek, the water 
which accumulated on the premises from the severe 
rainfall and the back water from ditches leading into 
Mud creek and together produced the damages for 
which claimant complains, and having arrived at this 
conclusion I think the claimant should recover such 
damages as in the judgment of the court would com- 
pensate liim for the injury done by the State which is 
estimated at $310. 

Swift, P. J., and Murray, J., concurring. 



Fred Zimmerman v. The State of New York. 

Claim No. 6945. 
Overflow of Tonawanda Feeder. 

VVliere the State constructs a feeder connecting two distinct water- 
sheds and negligently maintains the feeder so that it overflows and 
causes damage, the State is liable for the damage which its negligence 
occasions but not for any damages produced by natural causes which 
would have occurred irrespective of its own negligence. {Carhart v. 
»S7a^e, 115 App. Div. 1; Ace?- v. State, 124 App. Div. 915; Post v. 
State, 124 App. Div. 916; Charles Ostrander v. State, 112 App. Div. 
875; Jay Ostrander v. State, 126 App. Div. 938; affirmed, 192 X. Y. 
415.) 

Interference with natural drainage due to the original construction 
of the feeder is not an element of the damage recoverable. (Steele v. 
Pres. Dir. & Co. of Western hiland Lock Xai\, 2 John. 283.) 

(Decided April 20, 1908.) 

This claim arises out of Tonaw^anda feeder connect- 
ing Tonawanda creek and Oak Orchard creek. At a 
time of heavy rain the feinler overflowed and damaged 
claimant's crops. It was alleged that the banks of the 
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feeder were not properly maintained and that the gates 
which controlled the water from Tonawanda creek were 
not in good repair so that the water from Tonawanda 
creek was allowed to pass down the feeder upon claim- 
ant's property. 

Thompson <& Sheldon, for claimant. 

William 8. Jackson, Attorney-General, and George P. 
Decker, Deputy Attorney-General, for the State. 

Eodenbeck, J. This claim is one of the *' Tonawanda 
Feeder " cases arising out of the construction and 
maintenance of the canal feeder connecting Tonawanda 
creek with the Erie canal, intercepting on its way 
Whitney creek and Oak Orchard creek and utilizing a 
part of the latter creek as a portion of the feeder. 
There are a large number of claims arising out of the 
flooding of lands in the vicinity of the feeder due it is 
claimed to negligent acts on the part of the State in the 
construction, operation and maintenance of the feeder. 
Some of these claims have baen considered heretofore by 
this court and have been passed upon by the Appellate 
Division and it may be well to refer to these claims be- 
fore proceeding to the discussion of the particular claim 
under consideration. The Kate B. Acer claim was tried 
May 21, 1903, and was dismissed. A new trial was 
granted by this court and upon a second trial held 
October 15, 1905, a judgment was obtained for $1,500. 
Upon appeal to the Appellate Division this judgment 
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was affirmed in January, 1908. The Roswell W. Post 
claim was tried May 13, 1903, and was dismissed. A 
new trial was granted by this court and a retrial was 
had October 18, 1905. A judgment of $400 was obtained, 
which judgment was affirmed by the Appellate Division 
in January, 1908. The Charles Ostrander claim was 
tried March 5, 1903, and was dismissed. A new trial 
was granted by this court and upon a retrial October 
18, 1905, a judgment of $150 was obtained. This judg- 
ment was reversed by the Appellate Division upon the 
ground of the insufficiency of the damages awarded 
(Charles Ostrander v. State, 112 App. Div. 875), and 
upon a retrial of the claim a judgment of $204 was 
rendered. The Jay Ostrander claim was tried June 18, 
1907, and a judgment of $240 was rendered by this 
court. The latter claim is now on appeal and is about 
to be heard in the Appellate Division. Other claims 
have been tried, but these are the only ones which have 
been under review by the upper courts. These trials 
and reviews by the Appellate Division would seem to be 
sufficient to determine the liability in similar claims, but 
it must be remembered tnat each piece of property has 
its peculiar location and the evidence may be such as 
to increase or decrease the rate of damages allowed in 
other claims or relieve the State entirely from liability. 
These claims have gone back through four administra- 
tions of the xlttorney-GeneraJ's office, and new theories 
have been evolved and evidence has been introduced 
with each succeeding administration with the claim that 
previous judgments in similar claims were not stare 
decisis. The case of Jav Ostrander now before the 
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Appellate Division is not unlike that of Charles 
Ostrander which has been passed upon by the Appellate 
Division, but the present Attorney-General claims to 
have introduced evidence upon the trial which distin- 
guishes the case from that of Charles Ostrander. It 
therefore becomes necessary for the court to consider 
in each case the peculiar location and conditions of the 
property and the character of the evidence which has 
been introduced. 

The claim at bar is not unlike that of Kate B. Acer 
and Koswell W. Post in that the property in question 
lies in the watershed of Oak Orc^hard creek as distin- 
guished from the claim of Charles Ostrander and Jay 
Ostrander whose hmd lies in the watershed of Whitney 
creek. The Zimmerman property is located on the east 
side of Tonawanda feeder not far from its intersection 
with Oak Orchard creek. Passing north of Tonawanda 
creek the feeder intercepts Whitney creek, having a 
separate watershed from Tonawanda creek. Whitney 
creek w^s turned into the feeder and its channel west 
of the feeder was abandoned. The water of Whitney 
creek, therefore, which formerly flowed westerly, passes 
into the feeder and tlience northerly down toward Oak 
Orchard creek. Proceeding northerly from Whitney 
creek the feeder appropriates Oak Orchard creek, also 
having its own watershed distinct from Whitney creek 
and Tonawanda creek. There was a divide between 
Whitney creek and Oak Orchard creek which the State 
channeled in constructing the feeder. By the construc- 
tion of the feeder the State is enabled to carry the water 
of Tonawanda and Whitnev creeks northerlv across the 
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divide into the watershed of Oak Orchard creek and into 
Oak Orchard creek itself. From the intersection of the 
feeder with Oak Orchard creek the State utilizes Oak 
Orchard creek as a part of the feeder. The various 
claims are located along the feeder and some distance 
easterly and westerly thereof, some being in the water- 
shed of Whitney creek. 

It is insisted on the part of the claimants in this and 
similar claims that at the times when the damages were 
occasioned the State instead of keeping out of the feeder 
the waters of Tonawanda creek maintained gates at the 
head of the feeder in such a negligent manner that some 
of the water from Tonawanda creek passed through or 
under the gates and swelled the volume of the water 
in the feeder at a time when it was unable to carry off 
the waters which naturally passed into it from other 
sources; that the feeder itself was not maintained of 
suflRcient capacity and that it was allowed to become out 
of repair and particularly that its banks were not kept 
up. This court in the Acer, Post and Ostrande^' cases 
heretofore mentioned found that the position of the 
claimants was well taken and that the State did permit 
waters to pass from Tonawanda creek under or through 
its gates at the head of the feeder when the gates 
should have been closed tightly; that it turned the 
waters of Whitney creek into Oak Orchard watershed 
by means of the feeder and that it did not keep the 
feeder in repair. It would seem as though these facts 
at least were established, but it is claimed on behalf of 
the State that in the case at bar where the premises are 
located quite liko tbo^e in the Acer and Post cases the 
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State had acquired, either by conveyance or prescrip- 
tion, the right to flood the lands in question, that the 
State was not negligent and that the damages to the 
claimant would have been sustained through the heavy 
rains which prevailed without any intervention what- 
ever on the part of the State. As already suggested 
the facts in these claims vary and it may be necessary 
to review again these contentions on the part of the 
State. 

One of the contentions now made and which was not 
urged upon the trial of these cases under the adminis- 
tration of the former Attorney-General is that the State 
has acquired the right by conveyance or prescription to 
flood the land for which claims have been filed. This 
position so far as the record goes is based upon the 
claim that the title of the State to the land occupied by 
the feeder was acquired through the Holland Land 
Company, which company w^as the owner of vast tracts 
of land in western New York, under chapter 262 of the 
Laws of 1817, which provides that the State may take 
land given or granted to the people of the State or may 
acquire it by condemnation, and upon the further fact 
that in the deeds in the chain of title of the property 
affected, reservations were made with respect to the 
construction and operation of the feeder. It does not 
appear that any direct conveyance was made to tlie 
State or that any condemnation ])roceedings were insti- 
tuted. In the absence of any conveyance which granted 
the State the right to flood land adjacent to the feeder 
or a judgment in condemnation proceedings granting? 
such rights, the court niii^^t assume that the Stnte 
merely acquired the land uj^on which the feeder was 



Digitized by VjOOQ IC 



94 Zimmerman v. The State of New York. 



Opinion of the Court, per Rodenbeck, J. 

constructed and the right to construct and maintain 
the feeder. The feeder was constructed more than 
seventy-five years ago and subsequently enlarged and 
even if no conveyance was made to the State it has 
acquired by user certain rights in connection with the 
feeder. The acquisition of the right to build the feeder 
under the usual proceedings taken for the condemnation 
of land for public purposes would carry with it not 
merely the right to build and operate the feeder but 
the right to cut off by the feeder any natural drainage 
that may have existed previously. It will be assumed 
by the court that if such proceedings were taken the 
State acquired the riglit to intercept Whitney creek and 
any other means of drainage for the property in ques- 
tion and that the riglit to intercept such sources of 
drainage was acquired in those proceedings. Whatever 
damages may have been awarded in such proceedings 
must be presumed to have included the right to inter- 
cei)t such means of drainage and also any injuries that 
would naturally result from the construction of the 
feeder in a careful manner. The position of the State 
' is the same however whether the right to build and 
operate the feeder was acquired by condemnation or 
whether it devolved upon the State through prescrip- 
tion. The construction and operation of the feeder for 
over seventy-five years would obviously give the State 
the right not only to continue to maintain the feeder, 
but the right to intercept Whitney creek and any other 
means of drainage of property adjacent to the feeder 
which were interfered with by its construction. 
{Steele v. President, Directors and Company of West- 
ern Inland Loch Navigation, 2 Johnson, 283.) 
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The right of the State however to construct, oper- 
ate and maintain the feeder did not give it the right to 
operate or maintain the feeder in a negligent manner. 
The obligation to exercise care in the operation and 
maintenance of the feeder exists even though the State 
had acquired the right by condemnation or by pre- 
scription to flood land adjacent to the feeder. Any 
rights which the State may have acquired would be 
subject to due care on the part of tlie State in the ex- 
ercise of those rights. The acquisition of the right by 
the State to cut oif Whitney creek and other means of 
drainage would not give the State the right to allow 
the feeder to become filled up and thereby rendered in- 
sufficient to carrj' off the waters which the State turned 
into it or to allow in times of high water the waters of 
Tonawanda creek to pass down the feeder when not 
necessary for canal navigation or to allow the feeder 
or its banks to become out of repair. In any event the 
State was bound to operate and maintain the feeder 
without negligence, and if its negligence resulted in 
any damages, irrespective of any rights which it ac- 
quired by conveyance or prescription in the land of the 
claimant, the State is liable. This discussion however 
is somewhat academic, as it does not appear that the 
State has acquired any right to flood the land of the 
claimant. 

This brings us down to the question as to whether 
or not the State was negligent in the operation and 
maintenance of the feeder. The State cannot relieve 
itself from the charge of negligence by calling atten- 
tion to the fact that these lands originally formed a 
part of a swamp, the condition of which was relieved 
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to some extent by the construction of the feeder. The 
State assumed to build a feeder through this terri- 
tory, assumed responsibilities commensurate with the 
circumstances and is chargeable with negligence irre- 
spective of the difficulties of the situation. The fact 
that the channel may have been insufficient at Coon's 
bridge, or that the State may have widened the channel 
somewhere else is immaterial as bearing upon the acts 
of negligence of the State in maintaining the gate at 
the head of the feeder or the banks of the feeder. 
There appears originally to have been two channels to 
the feeder, and the State's expert witness, Andrews, 
testified that it was the opinion of the engineers at the 
time that if the two channels were excavated the core 
between the two channels would be washed out, thus 
making a wide feeder in one channel, but that it seems 
that their judgment was erroneous. {Jay N. Ostrander, 
printed case, fol. 538.) He also expressed it as his 
opinion that the easterly channel was not in use for 
the reason that the combined width of the two channels 
was so great that the velocity of the flow would be made 
very .small, thus clogging the channels in a short time, 
and that it was expected that the flow in one channel 
would keep open the channel by the increased velocity 
of the flow. (Jay N, OstranJer, printed case fol. 508.) 
He also stated it as his opinion that in order to pre- 
vent future floods the banks of the feeder should be 
raised or the channel should bo made larger and that 
the hank should be made absolutely tight (Jay N. Os- 
trander, printed case. fol. 526), but the real question is 
wliat duty has the State neglected in the operation and 
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maintenance of the feeder in the condition in which it 
was constructed, no claim being urged as to any de- 
fect in the original plan of construction of the feeder. 
The first charge brought against the State is that it 
negligently maintained the gate at the head of the 
feeder which was intended to regulate the flow of water 
from Tonawanda creek, thus permitting water to pass 
down the feeder at a time when the feeder was unable 
to take care of flood waters which found their way into 
the feeder from other sources. Tonawanda creek flows 
in a generally westerly direction at this point and by 
means of the feeder the State diverts the water from 
Tonawanda creek into a northerly direction. There is 
abundant proof that the gate was not in good condition 
and that it permitted water to escape through or under 
it when it was apparently closed. The evil of this act 
on the part of the State consists in filling up the chan- 
nel of the feeder with Tonawanda creek water, thus 
leaving no room for the water from Whitney creek, the 
flow of which into the feeder is unrestrained, and check- 
ing the flow of water from Oak Orchard creek into the 
feeder, where it becomes a part of the feeder. In con- 
sidering the evidence introduced in this case, it must 
be borne in mind that it was stipulated tliat the evi- 
dence in the cases of Jay Ostrander and Charles Grey 
might be considered as a part of the case so far as the 
State's liability was concerned. There are numerous 
witnesses as to the condition of the feeder gate, who in 
varying language testified that there were spaces be- 
tween the planks of the gate, that the gate was porous, 
that it was out of true, that it was not entirely closed, 
4 
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and that it allowed water to escape under and around it. 
Harry Abrams testified tliat the gate was so porous 
that the water was going through all the while, that 
there were spaces between planks and that enough 
water went through to create a current toward the 
north. (Sten. Min., Grey case, pp. 25-27.) Babcock 
testified that the gatetender in 1901 told him that he 
could not get the gate down (Sten. Min., Grey case, p. 
35), that in June, 1902, he took out a limb of a tree from 
under the gate. (Sten. Min., Grey case, p. 36.) Shel- 
don, one of the counsel for the claimant, went to the 
guard gate about the 7th or 8th of July, 1902, and by 
experiments found that there was an opening under the 
gate which was ^x or eight inches deep. A pole with 
a hook was shoved down beside the gate and by turn- 
ing the pole around under the gate it was f oundlhat the 
pole could be moved up and down six or eight inches 
for the entire width of the gate. {Jay N. Ostrander, 
printed case, fol. 107.) He also stated the planks and 
beams that made up the bulkhead were in a decayed 
condition and some of the posts were entirely decayed 
so that they would crumble in one's fingers. {Jay N, 
Ostrander, printed case, fol. 114.) He also said that he 
could see the water bubbling uj) around and through 
the gate and that the gate had been pushed over by the 
water nearly a foot. {Jay N. Ostrander, printed case, 
fol. 110.) This escape of water he says created a cur- 
rent in the feeder as fast as a man could walk, or about 
four miles an hour, which was determined by throwing 
chips in the stream. Another witness, Hagen, testified 
that he saw the water go between the abutment and 
planks of the gate and between tlie planks and under the 
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gate, that the planks were rotten and had cracks be- 
tween them of an inch or an inch and a half. (Sten. 
Min., Grey case, pp. 133, 134.) Scharlau testified sub- 
stantially to the same effect and that the stream which 
came through the gate was bigger than his coat sleeve. 
(Sten. Min., Grey case, p. 78.) Albert Abrams testi- 
fied to the same- condition of affairs (Sten. Min., 
Grey case, p. 85) ; also the witness Johnson. {Jay N. 
Ostrander, printed case, fol. 151.) Thompson, counsel 
for claimant, verified the testimony of the other wit^ 
nesses as to the condition of the gate and the flow of 
the current in the feeder and said that he was satis- 
fied that the gate was an old sieve and that water went 
through as if there had not been any gate there. {Jay 
N. Ostra/nder, printed case, fol. 217.) Notwithstanding 
the fact that the gatetender, Green, testified that he 
closed the gate on the 5th day of July {Jay N. Os- 
trander, printed case, fol. 336), another witness went 
over to the gates with a sledge hammer and tried to 
pound them down. {Jay N. Ostrander, printed case, 
fol. 436.) It seems a fair finding of fact from this evi- 
dence that the gate was not tight and that it was in bad 
condition and although it may have been closed that 
it did not shut out the water from Tonawanda creek 
and that this water passed down the feeder in a cur- 
rent as fast as a man could walk, and served to fill up 
the feeder so as to hold back the water of Whitney 
creek, and further north, the water of Oak Orchard 
creek. 

Another charge brought against the State is that it 
neglected to keep the banks of the feeder in proper re- 
pair. It appears that the banks of the feeder from 
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Tonawanda creek to Lewiston bridge were in better 
condition than were the banks north of Lewiston bridge, 
and that they were some two or three feet higher than 
the banks north of Lewiston bridge. This road is a 
little south of midway between Tonawanda creek and 
where Oak Orchard creek is utilized as a part of the 
feeder. The premises of the claimant in this case are 
situated on the portion where the banks are claimed to 
have been lower than they were south of the Lewiston 
road. In examining the case and determining the 
State's liability, it must be remembered that none of the 
witnesses described the conditions at exactly the same 
time and place. There appears to have been a depressed 
place in the bank of the canal just south of the Lewis- 
ton road and immediately north of the Lewiston road, 
and in two or three different places between the Lewis- 
ton road and the intersection of the feeder with Oak 
Orchard creek. It was through these places that the 
water first found its way on to some of the claimant's 
property and the witnesses testified that it could be 
traced by the color of tlie water in the feeder which was 
yellow as compared with the water of Oak Orchard 
creek which was of a dark color. Many witnesses tes- 
tified in the Jay N. Ostrander, Zimmerman and Gm/ 
cases as to the condition of the feeder bank. Holmes 
said there was a washout just north of the Lewiston 
road bridge and that the water overflowed the left bank 
of the feeder for quite a distance toward Mr. Tuttle's. 
(Sten. Min., Grey case, p. 20.) Tuttle testilBed that the 
banks would be undermined during the winter and that 
the water would then go through them ; that the banks 
appeared apparently sound in places until you stepped 
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on them and they went down ; that the bank north of the 
Lewiston road was some three or four feet lower in 
places than the south bank ; that the April flood in 1901 
tore out part of the bank and that the State did not re- 
pair it but that he liimself put a few loads in places 
where it was broken away. (Sten. ^lin., Grey case, 
pp. 48-56.) Holmes testified that the feeder banks were 
practically in the same condition as they had been for 
years (Jay N. Ostrandcr, printed case, fol. 28) ; that 
the banks from the guard gate to the Lewiston road 
were higher than the banks from the Lewiston road 
north, probably two or three feet all the way along 
{Jay N. Ostrander, printed case, fol. 38) ; that north of 
the Lewiston road the banks are about even with the 
general surface of the ground for half a mile or more. 
{Jay N. Ostrander, printed case, fol. 58.) Thompson 
testified to the higher elevation of the banks south of 
the Lewiston road as compared with the banks north 
of the Lewiston road, and that there was a washout 
near the Lewiston road of about two feet deep and fifty 
feet long. {Jay N. Ostrander, printed case, fol. 67.) 
Johnson testified: 

** I saw water running over the west bank of the 
feeder more or less all the way from the Lewiston road 
down to Mr. Tuttle's. I don't moan to say by that all 
over the land but I mean here would be a place and 
maybe a few rods would be another place; that the 
water some places was two inches and some places two 
feet deep and some places washed out two feet deep. 
I was right over it driving along it in my bngcry along 
the feeder road." {Jay N, Osfrandrr, ])rint(Hl ease, 
fol. 155.) 
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Post testified that there were a number of places on 
the west bank of the feeder where it overflowed rap- 
idly, '^ these places were south of Mr. Tuttle's house, 
between that and' the Lewiston road bridge/' {Jay N. 
Ostrander, printed case, fol. 226.) He also testified: 

'* The condition of this bank on the fourth of July be- 
fore the rain storm was the same as it had been for 
years; it had been washed out the year before; the 
bank there had been washed . out from year to year 
more or less. There has nothing ever been laid out on 
these banks to my knowledge. 1 mean the banks hadn't 
been raised. There was a washout there in 1901. 
There were washouts above the Lewiston road bridge 
and several places north of the bridge and that was its 
condition at the time of this flood in 1902. I observed 
that the water in that feeder from the Lewiston road 
bridge down to Tuttle's house was a different color. 
The water overflowed the road and went in a south- 
westerly direction. I saw the water coming over the 
feeder bank toward the west; I saw the water coming 
over the banks of the feeder as it ran out. It came from 
the south to the north and that was so for the entire 
length of the feeder from the Lewiston road bridge 
north.'' {Joy N. Ostrander, i)rinted case, fols. 228- 
231.) 

The same witness testified as follows: 

'' Q. Was there anybody employed by the State who 
did anytliing along the bank of that feeder from l;he 
ti'rne of the overflow in 1901 to the overflow in July, 
1902? A. Xo one employed by the State ever im- 
proved the bank while I lived there for twenty-two 
years." {Jay X, Ostrander, printed case, fol. 251.) 
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It seems a fair jBnding of fact from this testimony 
that the banks of the feeder from the Lewistx)n road 
north to the intersection of the feeder with Oak Orchard 
creek were in a low or depressed condition not gen- 
erally higher than the surrounding territory and two 
or three feet lower than the banks from the Lewiston 
road, south to the guard gate, that there were low 
places in the bank of the feeder from the Lewiston 
road to the intersection of the feeder with Oak Orchard 
creek through which before the general inundation be- 
gan the water flowed over the premises of the claimant 
and others. 

There is abundant evidence that water from the 
feeder flowed over claimant's premises. Rein, an owner 
of premises on each side of the feeder part of whose 
land is located south of the land of the claimant, testi- 
fied that the water ran east from the feeder over his 
premises and then over the claimant's land, then con- 
tinued to the northeast (Sten. Min., Zimmerman case, 
p. 20) and that this overflow lasted for a week. 

Rein testified: 

** Q. And you can state what you saw? A. Why, I 
Saw the water going down the feeder. 

*' Q. Yes? A. Overflowing the bank at several dif- 
ferent places. 

^' Q. Yes? A. Both ways. 

'' Q. Yes? A. Of tlie channel. 

** Q. Where were those places? A. One place was' 
below my place. 

*' Q. On which side of the feeder? A. Perhaps ten 
or twelve rods below niv brid^'o, runnini>' west. 
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*' Q. Yes? A. Below that it was running east and 
west." (Sten. Min., Zimmerman case, p. 19.) 

Post testified that the water went east over Rein's 
land, then over the land of the claimant and continued 
to flow for a number of days. (Sten. Min., Zimmerman 
case, p. 4.) 

He says : 

*^ Q. And did you remember those overflows, you 
were living there where you were during all the times 
of these overflows? A. Yes. 

** Q. Did you see this water every day in the feeder? 
A. I did. 

*^ Q. State what became of this water during the en- 
tire time of this overflow? A. Why the water that 
overflowed the east side of the bank, its course was to 
the Oak Orchard creek north, and on the west side of 
the bank it flowed to the northwest, and came back into 
the old channel of the Oak Orchard creek." (Sten. 
Min., Zimmerman case, p. 4.) 

Zimmerman says: 

*' Q. When you were up there did any water go on 
to your land from Oak Orchard creek? A. No, it did 
not. Because the water was all roily water, it was dif- 
ferent water from Oak Orchard creek. Oak Orchard 
water is black and that is different color." (Sten. Min., 
Zimmermayi case, p. 38.) 

In the Zimmerman case the State called a witness 
by the name of Lindsley, who on cross-examination 
testified that he could see water from the feeder going 
upon the claimant's land, that it continued seven or 
eight days and had a channel that went through claim- 
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ant's lands as well as other lands. (Sten. Min., Zim^ 
merman case, p. 59.) 

Finally after Post, Kein and Zimmerman swore to 
the flooding of the claimant's property by water from 
the feeder, the following appears upon the record: 

'* Judge Swift: There is no question about what 
water went over the man's land? " 

'* Mr. Decker: Absolutely none." 

*' Judge Swift: Don't spend any more time on it." 
(Sten. Min., Zwimerman case, p. 27.) 

The conclusion from this testimony is that water 
from the feeder passed over tlie claimant's land and 
the only question remaining is whether this water or 
water which came from Oak Orchard creek caused the 
damages for which he seeks to recover. It must be 
conceded that there were heavy rains which caused the 
waters of Whitney creek and Oak Orchard creek to 
overflow their banks, and at some period during the 
flooding of claimant's land by the feeder water the lat- 
ter were joined by water from other sources. The area 
of Oak Orchard watershed is about 79,921 acres, and 
of Whitney creek, 5,851 acres, so that the Oak Orchard 
creek watershed is thirteen and two-thirds times as 
large as that of Whitney creek. In making this com- 
parison however it must be borne in mind that the 
run of Whitney creek is greater than that of Oak Or- 
chard creek and that the water of Wliitney creok would 
find its way into the feeder more quickly than would the 
waters of Oak Orchard creek. This is a significant 
fact as the water of Whitney creek would fill up the 
feeder and cause it to overflow in times of flood before 
the effect of Oak Orchard creok would be felt. We 
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have no estimate of the rainfall in 1901 but it is esti- 
mated that the rainfall in June for the two days in 1902 
was 21,562 cubic feet to the acre. This fact however is 
not significant unless it appears that this downpour of 
water and the ovei-flowing of Oak Orchard creek from 
natural causes produced the damage to the claimant 
to the exclusion of the State. There is no doubt in my 
mind that the feeder overflowed before the territory 
felt the eflfects of the rainfall that has been testified 
to and that as to order of time the State was the first 
trespasser. The difficulty with the evidence introduced 
by the State is that it does not show that the damages 
would have occurred irrespective of any part taken by 
the State in the flooding. Before the State can exoner- 
ate itself from liability from negligence resulting from 
the overflow of the feeder on the claim of flooding due 
to natural causes, it must appear that the damages were 
due to natural causes fid that notwithstanding the in- 
terference of the State the damages would have been 
suffered just the same. The flooding in this case con- 
tinued for a week or ten days and if the water from 
the feeder found its way over the land of the claimant 
and remained some time before any general inundation 
took place, it is evident that the State in its trespass 
committed some damage. However this case may be 
viewed it appears to me that the State has been negli- 
gent and that some damage has been sustained for 
which the State is responsible. It is not an easy mat- 
ter to apportion the amoimt of the damages. It is not 
fair to charge the State with all of the damages nor 
under the facts can the State be entirely exonerated. 
It was a trespasser in that it without legal right cast 
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water upon the land of the claimant and for its trespass 
it must compensate the claimant, but it does not follow 
that it must pay for damages which were occasioned 
from natural causes resulting from the overflow of 
Oak Orchard creek. There is no doubt that the water 
from the feeder was joined during the floodtide by 
waters from Oak Orchard creek and for such damages 
as the joint waters did the State should not be made to 
suffer. There is no exact rule by which the extent of 
the damage .can be ascertained. All the court can do 
is to estimate the amount of these damages from all the 
facts in the case according to its best judgment. In 
the case of Charles Ostrander the court made an award 
which was set aside by the Appellate Division on the 
ground of the insufficiency of the amount of damages. 
In that case it did not appear that there was any over- 
flow beside the water from the feeder which caused 
damages to the claimant except natural surface water 
due to heavy rains, but in the present case the land is 
so situated that it not only suffered from the results of 
the overflow of the feeder but also from the overflow 
of Oak Orchard creek. As already stated the down- 
pour of rain was enormous and there was a heavy over- 
flow of Oak Orchard creek which drains a large amount 
of territory. In view of the situation of claimant\s 
land, the award made is considerable less than the 
amount of damages testified to by his witnesses who 
sought to charge all of the damages to the State. In 
appraising the damages I have followed the rule laid 
down by the Appellate Division in Carhart v. State 
(115 App. Div. 1), which rule was followed by the Ap- 



Digitized by VjQOQ IC 



108 Zimmerman v. The State of New York. 

Opinion of the Court, per Mubbay, J. 

pellate Division in aflSrming the Acer and Post cases, 
the property affected in which cases lies near the prop- 
erty of the claimant. 

An award should be made to the claimant of $100 
representing the damages which he suffered through 
the negligence of the State in operating and maintain- 
ing the feeder, eliminating the damages which were 
caused by the overflow of Oak Orchard creek for which 
the State is not liable. 

Murray, J. (concurring). The lands of the claimant 
are situated in what is known as the *,* Oak Orchard 
creek " watershed. These lands were originally a part 
of a large swamp — an untillable morass — which was 
known locally by the characteristic name of ** The Oak 
Orchard Swamp." 

Many years ago, certainly as far back as 1823, the 
State of Xew York dug a ditch from Tonawanda creek 
to Oak Orchard creek. This ditch passes through what 
is known as the Whitney creek basin and the Oak Or- 
chard creek basin. The ditch is used as a feeder for the 
canal and is some thirty-eight feet wide and about six 
or eight feet deep. It is known as the Tonawanda 
feeder. 

The property-owners contiguous to this feeder have 
dug trenches through their lands to the feeder for the 
purj)0se of draining the water from this wet land into 
the feeder. It was also stated that the water in this 
feeder was used by millowners and that the State was 
under obligation to maintain the feeder. By this sys- 
tem of drainage into the feeder, tliis wet land, which 
was originallv untillable, has been rendered cultivatable 
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and the feeder, in my opinion, is, therefore, a benefit to 
the property-owners adjacent to -it. The State in per- 
mitting this drainage into the feeder has conferred a 
benefit upon the bordering land and the court should 
not be astute in finding the State negligent in the con- 
struction or maintenance of the feeder or quick in 
awarding damages against the State when ecjuity shows 
it has given a greater benefit. 

A dam was built by the State across Tonawanda 
creek to raise the water in the creek to supply this 
feeder, and in the feeder, a little norih from Tonawanda 
creek, another dam was built to govern the supply of 
water flowing into the feeder. . The claimant's alle- 
gation of negligence is that this dam and bulkhead in 
the feeder were not properly constructed or sufficiently 
tight to control the water flowing into the feeder, and 
that the dam leaked from and around its sides. I saw 
this dam and visited the land in question and places in 
the vicinity. I found in my judgment nothing faulty 
in the construction or maintenance of the dam, and the 
amount of leakage from the sides of the dam was go 
small and so infinitesimal in quantity in comparison 
with the water of the flood in question that in my opin- 
ion it could not have materially added to and but little 
affected the water on the claimant's land so far distant. 

There is no doubt that the claimant's crops were 
mostly destroyed at the time of the floods in question 
and that he suffered considerable damage. As I have 
stated I am of the opinion that the feeder was prop- 
erly constructed and the State acquiescing in this sys- 
tem of drainage into it, it was surely not a detriment 
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to the adjacent lands. That the gates in the dam in 
the feeder were closed at the time of the flood in ques- 
tion, while there was some leakage around the sides 
of the dam, in comparison, it was small and of little 
consequential quantity. The question is as to any re- 
sponsibility of the State for any of the water on the 
claimant's land during the flood in question. 

The evidence shows that in the months of June, 1901 
and 1902, the rainfall was very excessive and that all 
the flat lands in this original swamp were flooded. 
The rainfall was so great and the water was so deep that 
one witness testified he used a rowboat! (Sten. Min., 
pp. 44 and 48.) Others, that articles of bulk floated. 
To me it seems improbable that the State's water 
could have covered so great an area and to such a 
depth and it seems more reasonable that nature caus- 
ing this great precipitation of rain on these marshy 
lands with no defined flow off is primarily responsible 
for the injury done ; also that the water leaking from 
the sides of the dam was of so small a quantity and so 
far away from the claimant's land that it could have 
contributed but little appreciable and but a small ap- 
portionable amount to the damage suffered. 

If any of the State's water as is claimed went on 
the claimant's land during the flood in question, the 
amount of it is conjectural and must have been in my 
opinion but very small and caused but little damage. 
The State's liability to the claimant for his injuries 
suffered from this flood should be fixed at a small per- 
centage amount. 
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Swift, P. J. (concurring). This is a claim for dam- 
ages for flooding the property of claimant in June, 
1901, and again in June, 1902, by the overflow of what 
is known as the Tonawanda feeder. 

About the year 1823 the State of New York cut a 
ditch leading from Tonawanda creek northerly, to Oak 
Orchard creek, which flows north through the town of 
Medina, Orleans county, and is used as a feeder to the 
Erie canal. A dam was constructed across Tonawanda 
creek for the purpose of raising the water to a sufficient 
height to supply the feeder which takes water from 
Tonawanda creek just above this dam. About a thou- 
sand feet north of Tonawanda creek in the feeder is a 
dam five feet higher than the dam in Tonawanda creek, 
with a gate about five feet by six feet, which by lower- 
ing and raising controls the amount of water passing 
from Tonawanda creek down the feeder. The feeder 
as it passes north from Tonawanda creek passes 
through the watershed or basin of Whitney creek; it 
intercepts Whitney creek which formally flowed on to 
the west, and carries the water of Whitney creek north 
down the feeder. Some distance north the feeder is cut 
through a slight elevation which divides the watershed 
of Whitney creek and the watershed of Oak Orchard 
creek, and passes into the Oak Orchard watershed and 
into Oak Orchard creek. The watershed of Whitney 
creek comprises 9 14/100 square miles. The Oak 
Orchard watershed contains 124 88/100 square miles. 
This feeder is thirty-eight feet wide and from six to 
eight feet deep, with sloping banks, with a slope to the 
north down the feeder of two feet to the mile. The 
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premises of claimant are situate north of the divide on 
the east side of the feeder and in the basin of Oak 
Orchard watershed. 

Some distance north of claimant's premises and 
below the junction of the feeder and Oak Orchard creek, 
the town constructed a bridge and highway known as 
Coon's bridge. Across a narrow valley through which 
the creek runs, the highway is raised above the level of 
the surrounding country and the abutment of the bridge 
narrows the natural channel of the creek. In 1894 the 
State enlarged the channel under the bridge, adding 
about sixty-seven cubic feet space for the flow of the 
water at that point. 

At the time of the construction of the feeder all of 
this surrounding country for miles was a wilderness, 
and swampy land, and was owned by a number of men 
styling themselves ^' The Holland Land Company." 
And this feeder was constructed with the consent and 
knowledge of the said owners, and presumably a grant 
was made to the State of the land upon which the 
feeder was constructed, although no record thereof can 
be found. But in subsequent conveyances, the land 
where the feeder was constructed has been excepted 
from the grant with the right to maintain said feeder 
and to deepen the same and deposit the spoil on the 
west bank of the feeder; and also the right at all times 
to take water from Tonawanda creek and convey the 
same down the feeder. 

In June, 1901, and again in June, 1902, there were 
severe rains in that locality and nearly all the flat lands 
were flooded, and crops on farms not at all affected by 
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the water of the feeder or of Oak Orchard creek were 
destroyed. 

The rainfall in June, 1902, was 5 94/100 inches in 
two days. Competent engineers testified that a rainfall 
of 1 84/100 inches means 6,679 cubic feet of water on an 
acre, and a rainfall of 4 1/10 inches means 14,883 cubic 
feet of water on an acre, so that in two successive days 
there was a rainfall of 21,562 cubic feet of water to 
the acre. 

There is no question but what the claimant's crops 
were injured and practically destroyed by the flood. 

The claimant alleges that the State is liable for this 
injury because the dam and bulkhead in the feeder was 
not sufficiently tight to prevent the water from Tona- 
wanda creek passing down the feeder and contributing 
to his injury. And also upon the ground that the State 
diverted all the water of the Whitney creek watershed 
that formerly did not enter the Oak Orchard creek and 
carried it by means of the feeder into Oak Orchard 
creek. 

I am satisfied from the evidence in this case that at 
the time complained of the gate in this bulkhead or dam 
in the feeder was closed, but that the gates of the dam 
were in a leaky condition so that a certain amount of 
water came through, under and around the bulkheads, 
added somewhat to the quantity of water which passed 
down the feeder and may in some degree have added 
to the volume of water which flowed upon the claim- 
ant's property. 

I am of the opinion that claimant has no cause of 
action against the State by reason of the diversion .of 
tlie waters of Whitney creek into Oak Orchard creek. 
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The feeder was built for a permanent structure to exist 
as long as the canal would be used. The owners of all 
that tract gave the State the right to construct it. If it 
cut off natural ditches or watercourses, it was in the 
nature of a permanent appropiiation of such lands as 
would naturally be affected thereby, and the permission 
of the owners to do this would have the same legal 
effect as if the State had appropriated the land and paid 
compensation therefor. 

In Steel v. President and Western Inland Lock Navi- 
gation Co. (2 Johnson, 281), the court holds, that when 
a canal has been dug under sanction of law and pay- 
ment made for land taken, no action lies for stoppage 
of ditches and natural watercourses by the cutting of 
the canal. That the appropriation covers all damages, 
except what arise from subsequent neglect to keep the 
canal in repair. 

There is no allegation of neglect save that of per- 
mitting water to pass down the feeder from Tonawanda 
creek and it seems to have been conceded upon the 
trial of this action that water from the feeder passed 
over and upon chiimant's property. 

I am also of the opinion that if any person ever had 
a claim for the diversion of the waters of Whitney 
creek and the appropriation of land caused thereby, it 
is barred by limitations under chapter 293, Laws of 
1830. (See also Benedict v. The State, 120 N. Y. 228.) 

From the fact that a certain part of the water which 
injured claimant's property was water coming from the 
Tonawanda creek through the feeder which it was the 
duty of the State to keep in such repair that in times 
of flood, waters from Tonawanda creek would not be 
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added to the rainfall and flow of other waters in the 
feeder, I am of the opinion that it would be error to 
dismiss the claim. While I am of the opinion that the 
amount of injury contributed by the State to claimant's 
property was very slight, yet it would not justify an 
entire dismissal. 

Under the authority of the Appellate Division in the 
Carhart case, this court has the right where the claim- 
ant is injured from two or more causes to apportion the 
injuries which the court believes inflicted. In this and 
similar cases arising from this flood I am of the opinion 
that a fair apportionment of damages as against the 
State would be 10 per cent, of the actual injury which 
the claimant received. I am therefore in favor of an 
award in this case for the sum of $100. 



John Fagan, Sr. v. The State of New York. 

Claim No. 8740. 
Flooding Dxie to Leakage of Erie Canal Banks. 

Where the State negligently allows its canal banks to leak and thus 
injures crops it is liable for the damages caused thereby. 
(Decided May 18, 1908.) 

The claimant's premises are situated in the village of 
Brockport, Monroe -county, and were injured (it is^ 
alleged by leakage from the canal. 

Nortrup R. Holmes, for claimant. 

William S. Jackson, Attorney-General, and George P. 
Becker, Deputy Attorney-General, for the State of 
New York. 
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Murray, J. Tliis is a claim to recover damages for 
leakage of water from the canal on the lands of the 
claimant which are adjacent to the canal in the village 
of Brockport, county of Monroe. 

The canal is elevated at this point and is higher than 
the surface of the claimant's lands. The canal was 
filled with water and it was used for canal purposes 
throughout the season of 1906, the time during which 
it is claimed water percolated through the canal banks 
and damaged the crops of the claimant. 

The witness Jason L. Pettitt, a bank watch in the 
employ of the State, testified that contiguous to the 
claimant's lands in the year 1906 — the year for which 
the claim is filed — he saw a leak in the banks of the 
canal. (Sten. Min., p. 45.) He corroborates the claim- 
ant's witnesses as to the leak, except that he makes it a 
smaller one. 

I regard it as proven that the canal bank did leak at 
this point and that some of the percolation drained on 
claimant's land. Assuming this, the question is one of 
damages. 

The claimant and his witnesses testified that two 
acres of hay and two acres of beans were destroyed. 
The amount was variously estimated. I think the fair 
value of the crops damaged would be the sum of $45. 

The claim for loss to the rental value of the house I 
don't think was preponderantly proven. The house 
was in the same condition it had been in for years. It 
had been unoccupied for a long time. No efforts had 
been made by claimant to remedy the alleged defects or 
repair it. It was in an inaccessible place not easily 
leased. The house was on low ground, farther from 
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the canal than the land on which the crops were dam- 
aged, in an alleged hollow. 

It is questionable whether the water in the cellar and 
the dampness of the walls came from the canal', from 
rain from the roof of the building which seeped into it, 
or from the moisture of a wet year. 

Swift, P. J., and Kodenbeck, J., concurring. 



William Fitzgerald v. The State of New York. 

Claim No. 6101. 
Destruction of Property on the Westerly Shore of Skaneateles Lake. 

Under an appropriation made in 1843 by the canal board of waters 
in Skaneatele? lake and its outlet whereby it acquired under a errant 
made in 1816 "the right to raiso and keep up the water iji said laJce 
by a mill dam across tlie outlet thereof to about the height of six 
feet to the top of a certain rock with a circle marked thereon at the 
west end of the bridge across thQ said outlet," the State may perma- 
nently maintain the water to the height indicated and is not liable if 
the water rises at times through natural causes to a greater height. 

Citing Waller v. ^tate, 144 N. Y. 570; L. 1889, ch. 291; L. 1890, ch. 
314; Fiirrct V. City of Fiyracusc, 129 N. Y. 316; Lnris v. N. Y. d 
H. R. R. Co., 102 X. Y. 202; Saiuhr v. »S7«fp, 182 N. Y. 400. 

(Decided May 18, 1908.) 

The claimant owned property on the westerly shore 
of Skaneateles lake. At the oiith^t of the lake the State 
permitted the city of Syracuse to build a dam for the 
purpose of making a reservoir of the lake to supply 
the city of Syracuse with water. It was claimed that 
the construction of the dam caused the water in the lake 
to rise higher than was authorized and thus destroy a 
wall built along the water front of claimant's property. 
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M. F. Dillon, for claimant. 

William S. Jackson, Attorney-General, and George P. 
Decker, Deputy Attorney-General, for the State. 

Rodenbeck, J. This claim has been filed for damages 
caused to a stone wall upon the premises of the claim- 
ant situated upon the westerly shore of Skaneateles 
lake by the alleged raising of the water of the lake 
through the construction of a dam at its ontlet. 

At the outlet of the lake a dam had been constructed 
of a certain height long prior to the year 1843 when a 
resolution of the Canal Board was passed appropriat- 
ing the water of Skaneateles lake. As early as the 
year 1816 one Thomas Gibbs acquired the right to Con- 
struct a dam at the outlet of the lake through a convey- 
ance from the owners of land on the shores of the lake. 
Acting under this grant a dam was built at the outlet 
with a crest overflow and this dam continued to exist 
with such repairs and reconstructions as were made to 
it down to the year 1843 when the Canal Board adopted 
a resolution appropriating it and the water of Skanea«- 
teles lake. The resolution appears in the minutes of 
the Canal Board under date of June 29, 1843, and after 
a preamble reciting that the supply of water from the 
present feeders upon certain portions of the Erie canal 
were insufficient and that the deficiency could be sup- 
plied from Skaneateles lake at less expense to the State 
than from any other source, concludes with the resolu- 
tion ** that the waters of Skaneateles lake and the outlet 
of the same be and they are hereby appropriated to the 
use of the public for a reservoir and feeder to the Erie 
canal." Tn pursuance of this resolution the appropria- 
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tion was made and the rights immediately affected by 
the resolution were paid for. It was held in the case of 
Waller v. State (144 N. Y. 579) which case involved the 
question of the right to compensation of riparian 
owners on the outlet of the lake, that the resolution of 
the Canal Board did not include the rights of the 
owners on the stream below the land included in the 
appropriation and that the State was liable for the 
damages which these owners sustained from the inter- 
ference by the State with the flow of the water in the 
outlet. The dam that was in existence at the time of 
the appropriation by the State was built to an elevation 
of 863.59 and continued in existence until the year 
1868 when it was replaced by another dam of the same 
height. The latter continued until the year 1894, when 
a dam two feet higher was constructed in accordance 
with a statute passed by the Legislature to enable the 
city of Syracuse to procure a supply of water for its 
inhabitants. By chapter 291 of the Laws of 1899, en- 
titled ** An act to establish and maintain a water depart- 
ment in and for the city of Syracuse " that city was 
authorized to provide itself with a supply of water from 
Skaneateles lake with certain limitations and restric- 
tions as to the State which were contained in section 18 
of that act, which section was amended in 1890 by 
chapter 314. Under the amendatory section it was pro- 
vided that before any water should be taken the city 
should increase the storage capacity of the lake suffi- 
ciently to store therein all the ordinary flow of its 
watershed and it was also provided that the city should 
acquire or extinguish all water power rights upon the 
outlet of the lake to be affected by the proposed storage 
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of water, and ^* should at all times protect and save 
harmless the State of New York from and against all 
claims and demands of riparian owners upon said lake 
and outlet for loss or damage occasioned by any act or 
structure authorized thereby." The water which the 
city of Syracuse was authorized to draw from Skane- 
ateles lake was limited to water ** not required for the 
Erie canal." These statutes were vigorously attacked 
upon the ground of their unconstitutionality. It was 
insisted that they violated provisions of the Constitu- 
tion relating to the canals wherein it was provided that 
the State should not sell, lease or otherwise dispose of 
its canals. The statutes were upheld however by the 
Court of Appeals as not an infringement upon the Con- 
stitution in the case of Sweet v. City of Syracuse (129 
N. Y. 316). In pursuance of these statutes the city of 
Syracuse provided itself with a plant necessary to sup- 
ply itself with water from Skaneateles lake, and among 
other things, it constructed, in place of the old dam re- 
ferred to above, a new dam -which was two feet higher 
than the old one, provided with gates at the bottom for 
discharging water as a substitute for a crest overflow. 
The original grant had no provision requiring bottom 
gates. The construction of this new dam at an in- 
creased height was in accordance with the pro\'isions of 
chapter 31-i of Laws of 1890, which required the city 
of Syracuse to ** increase the storage caj^acity of said 
lake sufficiently to store therein all the ordinary flow 
of its watershed." The controversy in this claim arises 
from the construction of this dam by which it is claimed 
the State has raised the water of Skaneateles lake above 
the highest point to which it had risen while the former 
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dam was in existence and thereby has washed away the 
stone wall in front of the premises of claimant, for 
which damages he seeks to recover. 

One of the first questions that suggests itself in con- 
nection with this case is upon what theory is the State 
liable for the act of the city of Syracuse in raising the 
dam at the outlet of the lake pursuant to a legislative 
direction. The construction of the dam and the raising 
of the water of the lake was a matter entirely for the 
benefit of the city of Syracuse in which the State has 
in no wise profited. The raising of the dam was not 
n'ecessary for any of the purposes of the State. The 
former dam was sufficient apparently for the uses of 
the canal. The State did assume a certain supervision 
and control over the construction of the improvements 
made by the city of Syracuse and still exercises a super- 
vision over the use made by the city of Syracuse of the 
water of Skaneateles lake. Section 18 of chapter 291 
of the Laws of 1889, as amended by chapter 314 of the 
Laws of 1890, provided that all the work authorized 
should be executed under the direc^tion, supervision and 
control of the Superintendent of Public Works, and in 
accordance with the plans and specifications thereof, to 
l^e approved by the State Engineer and Surveyor ; that 
the dam and all structures connected therewith, to- 
gether with the regulation at all times of the flow of 
^ater from said lake through the water pipe should be 
^Qd continue in the exclusive charge and control of the 
Superintendent of Public Works and should be main- 
'sined and kept in repair by or under the direction of 
^^^^ Superintendent at the cost and expense of tlie city 
Syracuse; that the State Engineer and Surveyor 
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should have power to prescribe the plan, construction 
and location of the gatehouse and means to deliver the 
water into the water pipes ; and if for any reason the 
flow of water into the water pipes should prevent the 
State from having a sufficient quantity for all the uses 
of the Erie canal, the Superintendent of Public Works 
was authorized to require the stoppage of the flow of 
water into the pipes in whole or in part as might be 
necessary to secure such sufficient quantity. These pro- 
visions would seem to give the State a controlling hand 
in the matter of the use which the city of SjTacuse 
should make of the water of Skaneateles lake, but 
though the furnishing of a supply of water to the city 
of Syracuse may be deemed a public improvement, still 
I do not think that it is of such a character as of itself 
to render the State liable upon the principle enunciated 
in the case of Leivis v. N. Y. d Harlem R, R. Co. (162 
N. Y. 202), and Sander v. State (182 N. Y. 400). These 
cases involved the liability of the New York and Harlem 
Railroad Company and the State of New York for 
damages resulting from the raising of the tracks of the 
New York and Harlem Railroad Company in Park 
avenue in the city of New York. In the Lewis case, 
which involved the question of the liability of the rail- 
road company. Judge Vann said : * * The state created 
a board of experts for the benefit of the public giving 
them absolute control with no right on the part of the 
defendants to let or hinder. * * * The change of 
grade in front of the plaintiff's- premises was not only 
for a public purpose, but was wholly in the interest of 
the public and not for the benefit of the defendant who 
had no power to prevent it. They simply paid one-half 
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of the expense by command of the statute, and, hence, 
under compulsion of law. They are not liable for the 
acts of the Park avenue board, which was not their 
agent, but a governmental agency of the state. '^ The 
case at bar differs from the Lewis and Sander cases in 
that the construction of the dam and the improvements 
incidental to furnishing the city of Syracuse with a 
water supply was an improvement for the benefit of the 
city of Syracuse. The liability of the State however 
need not be based upon this principle, but may be based 
rather upon the fact that the State has authorized the 
construction of the new dam and uses it in connection 
with furnishing a supply of water to its canals. When 
the old dam was in existence the State's rights were 
fixed by the terms of the Gibbs grant or by prescription 
and it could not exceed those rights to the damage of 
riparian owners above or below the dam. The Court of 
Appeals has found that the State was liable for inter- 
fering with the flow in the outlet to the damage of mill- 
owners below the dam and if it should appear in this 
case that the claimant has suffered damages because the 
State has backed water upon him beyond the height to 
which it had the right to raise the water in the lake, it 
is equally liable. It surely cannot relieve itself by in- 
sisting that the dam was built by the city of Syracuse 
since the State authorized the raising of the dam and 
uses the water of the lake for canal purposes. The State 
therefore is equally liable with the city of Syracuse to 
the claimant for his damages if any liability exists, and 
while this claim is against the State alone, it is pro- 
tected in any recovery which may be had against it l)y 
the language of the act creating the water de])arhiiont 
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for the city of Syracuse which requires the city to 
* ' protect and save hanuless the State of New York from 
and against all claims and demands of riparian owners 
upon said lake and outlet for loss or damage occasioned 
by any act or structure authorized hereby. ' ' Further- 
more it may be said that the State has consented to 
assume a liability in such a case as the one at bar by 
section 37 of the Canal Law, which provides that there 
shall be allowed and paid to every person sustaining 
damages from the canals or from their use or manage- 
ment, or resulting or arising from the neglect or con- 
duct of any officer of the State having charge thereof or 
resulting or arising from any accident or other matter 
or thing connected with the canals the amount of such 
damage to be ascertained and determined by a proper 
action oi- proceeding before the Court of Claims. But 
the statute provides that no judgment shall be awarded 
unless the facts proved make out a case which would 
create a legal liability against the State were the same 
established in evidence in a court of justice against an 
individual or corporation. 

Having determined that the State is liable, if the 
facts proved would create a legal liability were the 
contest one between individuals or corporations, the 
next inquiry in order would seem to be what rights did 
the State have to raise and use the water of Skaneateles 
lake? The question of the use of the water was an 
important one in those cases which arose in connection 
with the riparian rights on the outlet below the dam 
but it IS not important in this case, because the question 
here is not what water did the State abstract from the 
lake Imt did it impound the water bej^ond what it had 
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the right to do ? Upon this point the case is controlled 

ahnost entirely by the language of two grants made to 

one Thomas Gibbs, in 1816 and 1817. The grant made 

in 1816 released and quitclaimed to him and his heirs 

and assigns '' the right and privilege to raise and keep 

up the new dam at the outlet of said Skaneateles lake 

and across the same to a certain height being at the top 

of a certain rock with a circle mark on the top tliereof 

near the west end of the bridge and on the south side 

thereof being about the present height of the water now 

in said lake. ' ' This grant was made by fifty-two owners 

of land on the shores of Skaneateles lake. In 1817 a 

further grant was made by nine owners of land on the 

shores of Skaneateles lake to Thomas Gibbs, his heirs 

and assigns, of the ** right to raise and keep up the 

water in said lake by a mill dam across the outlet 

thereof to about the height of six feet to the top of a 

certain rock with a circle marked thereon at the west 

end of the bridge across the said outlet." (Sten. Min., 

Fitzgerald case, p. 5.) It will be observed that the 

language of these grants differs somewhat. The more 

extensive apparently is the earlier one, which gave 

Gibbs the right to raise and keep up the new dam to a 

certain height. A fair construction of this grant would 

give him not merely the right to raise the dam to the 

height mentioned but the right to such flowage of water 

over the crest of the dam as would result from natural 

conditions. It would not be a reasonable construction 

of the language of the grant to say that he must not 

raise the water of the lake at any time beyond the 

height of the dam. No such grant would be possible 

of execution and it must be presumed that when the 
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parties made the grant authorizing the construction of 
a dam to a certain height, they understood that at any 
and all times Gibbs could raise and maintain the level 
of the lake to the height of the dam, but not that he must 
keep down at all times the water of the lake to that 
level. The latter task would be unreasonable and im- 
practicable. The language of the second grant varies 
from that of the first grant in that it authorized Gibbs 
to raise and keep up the water in the lake to the top of 
a certain rock with a circle mark thereon. This lan- 
guage did not mean that Gibbs would be responsible for 
damages if the water rose beyond that point, but rather 
that he had the right to maintain the usual level of the 
lake to that height. These two grants substantially 
mean the same thing. Under the earlier grant, which 
allowed him to build a dam to a certain height, he was 
authorized to maintain the general level of the water 
to the height of the top of the dam, and under the second 
grant he was authorized to raise and keep up the water 
to the top of the dam, which was the same as the *' top 
of a certain rock with a circle mark thereon,'^ etc. It 
does not appear in the case in which chain of title under 
these grants the premises of the claimant fall, but it is 
immaterial as the rights obtained under these grants 
are substantially the same. Whether this construction 
is correct or not, it is confirmed by the lapse of time 
that has intervened since the grants were made. Since 
the construction of the dam the water has unquestion- 
ably passed over the crest of the dam and very often 
since the grants were made the level of the lake has 
been above the top of the dam mentioned in the first 
grant, or the '' top of a certain rock with a circle mark 
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thereon," mentioned in the second grant. If not by the 
grants, at least by prescription, and under the statutes 
relating to the const;ruction of dams by the State, it 
has acquired the right to back up the water by the dam 
constructed as provided in these grants, and any dam- 
ages resulting therefrom have long since been extin- 
guished. Whatever rights were acquired under the . 
grants or by prescription passed to the State under a 
resolution of the Canal Board, passed June 28, 1843, 
whereby the waters of Skaneateles hike and its outlet 
were appropriated to the use of the public for a reser- 
voir and feeder of the Erie canal. Under this resolu- 
tion the State acquired title to the site of the dam and 
certain pi-operty around it and from that time became 
responsible for the operation of the dam and liable to 
riparian owners above and below the dam for any in- 
fringement of their rights. The determination of the 
rights acquired by the State under the old dam through 
the Gibbs grant and its appropriation is important 
under the new dam, constructed two feet higher than 
the old one, as the right of the State to raise the water 
in the lake by means of a new dam is still limited by 
the rights it acquired previous to the construction of the 
new dam. 

Having determined what the rights of the State were 
prior to the construction of the new dam, it becomes 
important to inquire whether or not it exceeded those 
rights after the construction of the present dam. The 
new dam was built between 1890 and 1894, and as 
already stated was constructed two feet higher than 
the old dam, and the question is, did the State maintain 
the level of the water in the lake above the crest of the 
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old dam beyond what it Jiad the right to do If About the 
time when it is claimed that the State infringed upon 
the rights of the claimant, there were heavy rains which 
caused the water of the lake to rise. These rains dur- 
ing the months of April, May and June were greater 
as a rule than those which occurred during the same 
months in previous years. Between 1895 and 1901 
there was no rainfall in the month of April as great as 
that which occurred in 1901, which was 4.85 inches. In 
the month of May, between those years, the only year 
in which the rainfall exceeded that of May, 1901, was 
1898. The rainfall in June, 1901, exceeded that in June 
in any of the years prior to 1901, down to 1895, inclu- 
sive. (Sten. Min., Fitzgerald case, p. 229.) The rainfall 
in April, May and June, 1901, exceeded the rainfall in 
any of the months of that year except the month of 
August, and the rainfall in August was less than it was 
in June but greater than it was in April or May. (Sten. 
Min., Fitzgerald case, p. 227.) The witness Couron 
also testified that the rainfall at the time that the claim- 
ant insists that he was damaged was accompanied by 
heavy storms, and it appears that when the wall of the 
claimant was destroyed there was a heavy wind blow- 
ing and the lake was so rough tliat the spray dashed 
over the wall and beyond it upon the lawn of claimant's 
premises. In addition to these facts bearing upon gen- 
eral conditions there is the further evidence that the 
claimant's wall was located at an elevation which was 
below the crest of the old dam. That is the wall 
according to the testimony of the witness Allen was 
built below what claimant insists is high-water mark. 
Claimant savs that his wall was built some distance 
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away from the edge of the water but the lake at that 
time may have been low and this testimony is not con- 
clusive upon the question as to whether or not the claim- 
ant constructed his wall above or below high-water 
mark. Allen testified upon the elevations of claimant's 
wall as follows : 

**At the point 90 feet north of the south line I found 
that the bottom of a wall, cobble stone wall at that 
point intersected the ground of the beach or lake shore 
at an elevation of 2.81 feet below the level of the crest 
of the existing dam. * * * At a point 210 feet 
north of the south line I found the point at which the . 
wall intersected the surface of the ground on the lake 
side at elevation 3.13 feet below the crest of the present 
dam. The third point 300 feet north of the south line 
the foot of the wall at this intersection with the surface 
of the ground at the lake side was at elevation 2.45 feet 
below the crest of the new dam. * * * At the fourth 
point 405 feet north of the south line I found at the 
foot of the wall a large heavy stone embedded in the 
ground, and upon the top of this large bowlder the 
cobble stone wall rested. The bottom of the bowlder 
was at 2.18 feet below the same point. *(Sten. Min., 
Fitzgerald case, p. 272.) 

*^ Q. How does your elevation wliieli you took of the 
bottom of this wall which you found there compare 
with the crest of the old dam, which was 863.59? A. At 
a point 90 feet north of the south line the foot of the 
wall where it intersects the ground was ^^.\ inches below 
the point you mention. * * * At the second point 
210 feet north of the south line the elevation of the 
ground at the foot of the wall on the lake side was I3V2 
5 
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inches below the elevation of the crest of the old dam. 
At 300 feet north of the south line, the point at the 
surface of the gix)und and the foot of the wall on the 
lake side was 5yL> inches below the crest of the old dam. 
At the fourth point, -405 feet north of the south line the 
bottom of the bowlder, upon which the wall rested, was 
two inches below the elevation of the crest of the old 
dam, and the top of the bowlder and foot of the wall at 
that point was 10% inches above the elevation of the 
crest of the old dam." (Sten. Min., Fitzgerald case, 
pp. 274, 275.) 

These facts are significant as bearing upon general 
conditions but they do not necessarily defeat the claim- 
ant's claim because though his wall were built below 
high-water mark he might insist that if the State had 
not exceeded its rights the wall would not have been de- 
stroyed even though it were built below the crest of the 
old dam, so that it becomes necessary to examine the 
main issue of fact in the case as to whether or not the 
State actually raised and maintained the water of the 
lake above the point to which it had any right to raise 
it. As already stated the State had the right to main^ 
tain the level of the lake generally to the height of the 
old dam, and it is not liable if in times of rains in the 
spring or at other seasons of the year the water tem- 
porarily rose above that height and flowed over the 
dam. The claimant realized this right of the State for 
he attempted to prove high-water mark in the lake. In 
doing so he has fallen into the error of taking the height 
of the crest of the old dam as high-water mark. He has 
ace))ted as his high-water mark a stone with a circle 
mark upon it which had been placed to indicate the 



Digitized by VjOOQ IC 



Fitzgerald v. The State of New Yoek. 131 

Opinion of the Court, per Kodenbeck, J. 

height to which the old dam might be built. The eleva- 
tion of this stone as given by his own engineer is the 
same as the elevation of the old dam. Engineer Hig- 
gins who testified on behalf of the claimant said that 
the elevation of the stone was 863.59 and it appeared 
that the elevation of the present dam was 865.59. It is 
conceded in the case that the new cUim is two feet higher 
than the old one, which w^ould make the elevation of the 
old dam 863.59 or exactly the elevation of the stone. 
This stone was evidently placed to indicate the height 
to which the old dam could be built and it did not 
represent the height to which the water rose in passing 
over the old dam or liigh-water mark. Witnesses testi- 
fied that they had seen from thirteen and one-half to 
sixteen inches of water passing over the spillway of 
the old dam which would make the high-water mark 
much higher than the elevation of the stone. (Sten. 
Min., Fitzgerald case, pp. 8, 184.) The elevation of the 
stone undoubtedly repn^sents the height to which the 
water in the lake could be maintained by the State per- 
manently but it does not represent the lieight to which 
the water might temporarily rise in the lake without 
subjecting the State to liability. The claimant accepts 
the elevation of the stone 863.59 as high-water mark 
and attempts to make a case by showing that the water, 
sometime between the 1st day of A])ril and the 15th 
day of July, 1901, rose 1.24 feet or fifteen inches above 
the elevation of the stone, from which he w^ould have 
the court draw the deduction that the construction of 
the new dam two feet higher than the old dam caused 
the accumulation of w^ater in the lake and the flooding 
for which he complains. He undertakes to ])rove the 
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raising of the water beyond so-called high-water mark, 
by calling a witness who testified that the water rose 
on the floor of his bakery to a certain height which he 
pointed out to Engineer Higgins, who testified that its 
elevation was 864.83 or 1.24 feet or fifteen inches higher 
than the elevation of the crest of the old dam and the 
so-called high-water mark. The difficulty with the po- 
sition of the claimant based upon this evidence is that 
it assumes that the water was maintained at this height 
by the new dam and that it would not have risen to 
that height had the old dam not been removed. It ap- 
pears by other witnesses called by the claimant that the 
season was one of high water, but it does not follow 
that the condition was due to the erection of the dam. 
On the contrary, accepting the maximum height of the 
water in the lake as given by Conron and correcting 
these figures to get the height of the water at the dam, 
it appears that as much water was passing out of the 
lake at the time when claimant insists that he was in- 
jured as would have passed over the old dam had it 
remained in place. It is inmaaterial how the water was 
abstracted, provided it appears that as much was al- 
lowed to flow out of the lake as would have escaped 
with the old dam in position. It appears that since 
tlie construction of the new dam and the completion 
of the waterworks system of the city of Syracuse, the 
city has l)een withdrawing from the lake a large quan- 
tity of water. This discharge amounted to 11,614,000 
gallons on an average per day during the month of 
April, 11,926,000 gallons per day during the month of 
May, 12,428,000 gallons on an average per day during 
the month of June, and 12,518,000 gallons per day dur- 
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ing the month of July, or an average of 12,121,500 
gallons per day for April, May, June and July, and in 
addition to this quantity of water, it appears by the 
testimony of the engineer called on behalf of the State 
that with a head of ten feet the gates in the dam would 
discharge 99,849,024 gallons in twenty-four hours and 
with a head of twelve feet, 109,349,000 gallons in 
twenty- four hours. (Sten. Min., Fitzgerald case, pp. 
253-259.) The total discharge of the gates with a head 
of i^n feet, together with that through the city con- 
duit, was 111,970,524 gallons per day, and with a 
twelve-foot head, 121,470,500 gallons per day. It ap- 
pears from the testimony of Engineer Allen that with 
fourteen inches of water in depth on the crost of the 
old dam, there would flow over it in twenty- four hours, 
213,000,000 cubic feet, and with five inches depth of 
water there would flow over it 45,800,000 cubic feet. 
It follows from this testimony that if the old dam had 
remained the conditions so far as high water was con- 
cerned would have -been substantially the same at the 
time of which claimant complains. This conclusion is 
borne out by the measurements taken by the witness 
Conron on the gauge at the outlet of the lake some 150 
feet upstream from the present dam. (Sten. Min., 
Fitzgerald case, p. 87.) It appears from his testi- 
mony that at no time from December 1, 1900, to August 
31, 1901, was the water at the new dam less than one 
foot seven inches or nineteen inches from the top of the 
dam. In April, the maximum height of the water was 
one foot ten and one-half inches below the dam ; in ^lay, 
one foot ten and three-fourths inches, and in June, one 
foot seven inches. (Sten. Min., Fitzgerald case, pr. 
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218.) This is in direct conflict with the testimony of 
the complainant's engineer, Higgins, who based his 
data upon the mark shown him by the witness Eckett 
in his bakery and who said that the water was fifteen 
inches above the crest of the old dam which would 
make it nine inches below the crest of the new dam. In 
interjjreting the maximum and minimum elevations at 
the gauge taken by the witness Conron it must be re- 
membered that the water at the gauge was higher than 
at the dam itself, due to the current created down the 
outlet by the passing of the water through the gates in 
the dam, so that while his figures show that during June 
when the water was tlie highest it rose within one foot 
seven inches of the top of the crest of the new dam, 
nevertheless at the dam itself the water was some three 
and a quarter inches lower than at the gauge due to 
the suction through the gates, which would make the 
distance from the top of the new dam to the water sur- 
face at the dam a foot and ten and a half inches rather 
than a foot and seven inches. (Sten. Min., Fitzgerald 
case, p. 202.) It is evident that if the gates in the dam 
were not there and the city of Syracuse were not draw- 
ing water from the lake, a greater depth of water 
would have flowed over the old dam than the temporary 
rise on tlio new dam over tiie elevation of the original 
dam. In other words if the old dam had ])een in ex- 
istence on June 7, 1901 when the water was the highest 
in the lake, according to Conron, there would have been 
more thnn an inch and a half of water passing over the 
dam. Any temporary rise in the water of the lake and 
at the dam is not material as the water in the lake could 
rise temporarily above the height of the old dam with- 
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out subjecting the State to any liability and this same 
right continued under the new dam with thi§ limitation 
that the State was required to permit the water to es- 
cape from the lake in as large a quantity as might es- 
cape were the old dam in place. 

It follows from* these considerations that the eleva- 
tion at the point where the claimant constructed his 
stone wall was below the elevation of the old dam; 
that claimant erroneously treats the crest of the old 
dam as high-water mark ; that the State could not per- 
manently maintain the level of the lake above the ele- 
vation of the old dam; that the elevation of the stone 
which claimant insis'is was high-water mark does not 
represent the point to which the waters of the lake 
could be raised temporarily through natural causes 
without subjecting the State to liability; that during 
the ]ieriod from A])ril 1 to July 15, 190] it did not i)er- 
manently maintain the water of the lake above the 
crest of the old dam; that it permitted substantially as 
much water to escape from the lake during that period 
as would have escaped had the old dam been in exist- 
ence, and that the claim must be dismissed. 

MuHRAY, J. (concurring). The claimant being the 
owner of property almtting on Skaneateles lake 
about a mile and a half from its outlet, in the year 
1899, 1900 or 1901 built a dry rubble stone wall some 
453 feet in length and four or five feet high on the 
shore of the lake. (Sten. Min.. p]). 10P>, 104, 144, 145, 
146.) This wall he claims was damaged l)y tlie State 
improperly raising the water in the lake by the con- 
>^truction of a dam at its outlet. 
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About the year 1816 one Thomas Gibbs acquired 
from tlie property-owners bordering on the lake the 
right to construct a dam at its outlet. To him was given 
'' the right and privilege to raise and keep up the new 
dam at the outlet of said Skaneateles lake and across 
the same to a certain height, being at the top of a cer- 
tain rock with a circle mark on the top thereof near 
the west end of the bridge on the south side thereof, 
being about the present height of the water now in said 
lake." 

In 1817 an additional grant was made to Gibbs, his 
heirs and assigns, by nine of the riparian owners of 
land on the lake, conveying to him '* the right to raise 
and keep up the waters in said lake by a mill dam across 
the outlet thereof to about the height of six feet to the 
top of a certain rock with a circle marked thereon at 
the west end of tlie bridge across said outlet." Under 
these grants a dam was built with a crest overflow at 
the outlet of the lake. This dam was maintained with 
such repairs as became necessary down to 1843. 

In the year 1843 the State appropriated the dam 
and the water in Skaneateles lake for the use of the 
State for a reservoir and feeder to the Erie canal. 

About 18fi8 this dam was replaced by another of the 
same height. In the year 1894 this last-mentioned dam 
was re))hu'ed by another, the crest of which was two 
feet higher. The objc^ct of increasing the height of the 
last dam was to enable the city of Syracuse to obtain 
water for tlie sui)ply of the inhabitants of that city. 
This last dam was constructed with gates at the bottom 
of the dam for the purpose of drawing off the water 
and to take the place of and equalize the amount of 



Digitized by VjOOQ IC 



Fitzgerald v. The State of New York. 137 

Opinion of the Court, per Mubbay, J. 

water which would have flowed over the top of the pre- 
vious dam. 

The claimant's allegation of negligence is that by 
the construction of this last dam two feet higher than 
the one before, the State raised the water in the lake 
above the high-water mark made by the old dam and 
caused the injury to the stone wall on his premises on 
the shore of the lake. 

The fair construction of these grants, in my opinion, 
gave the right to maintain the dam at the height of that 
certain rock which was marked with a circle, 1843, and 
did not require the water in the lake to be kept down 
to the height of the dam. 

The right to build a dam to a certain height carries 
with it the right to impound the water necessarily set 
l)ack by the height of the structure reared and such 
other water as from nature or the elements come to 
the impounded water. 

Without discussing the evidence in detail there is no 
testimony which shows, to my mind, that the water at 
the time of the damage in question would not have 
risen as high as the claimant's property if the new 
dam had not l)een built and the old dam had remained 
the same as it was. 

The claimant claims for injuries to a stone wall cer- 
tain portions of which were washed out. This wall, as 
has been said, was a dry rubble wall some 453 feet long, 
four or five feet high, and varied in width from the 
bottom to the top. It had no substantial foundation; 
the bottom stones being laid on the lake shore. Tt was 
laid with cobble stones, picked up on the beach, with- 
out cement or mortar, one stone being put upon the 



Digitized by VjOOQ IC 



138 Fitzgerald v. The State of New York. 

Opinion of the Court, per Mubray, J. 

lower in the rough to the top of the wall. There was 
no top stone or coping on the top of wall ; the ground 
contiguous being leveled to its height. The foundation 
of this wall was below the crest of the old dam. (Sten. 
Min., pp. 272, 274, 275.) 

The evidence shows that about the time of the damage 
to the wall there had been excessive rains and violent 
winds blowing the waters of the lake against the wall. 
The claimant liimself swore that the waves were so 
high and the wind so strong that it blew the spray over 
the wall so that he had to stand back a distance of 
twenty-five feet from the wall to escape being wet by 
the spray. (Sten. Min., pp. 127-129.) It is matter of 
observation tliat furious winds will blow water so that it 
will pile up and be much higher in one portion of a lake 
than in another. 

This wall being so insecurely built, as described, was 
not calculated to withstand the violence of storms, or 
high winds, or the action of turbulent waves beating 
against it. 

It is more reasonable, in my opinion, to ascribe the 
destruction of the wall to the wildness of the waves 
driven by the boisterous wind against it — to the action 
of the elements — than to any raising of the height of 
the dam at the outlet of the lake. 

The witness Horsiugton testified as to the laying up 
of tliis wall, how the cobble stones were picked up from 
the beach and that in the early summer of 1901 the 
winds ** broke down the upper part of it '' (Sten. Min., 
pp. 156, 158, 161), how ])ortions of it fell down and were 
repaired. This evidence was uncontradicted. It illus- 
trates the unsubstantial character of the wall and how 
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flimsy it was built to withstand even a placid rise and 
fall of the lake — much less the force of tempestuous 
waves. 
I am of the opinion the claim should be dismissed. 

Swift, P. J. (concurring). The claimant is the owner 
of property on the west shore of Skaneateles lake, and 
about one-half mile from the outlet of the lake. In 
1816 one Thomas Gribbs acquired the right from ri- 
parian owners to construct and maintain a dam across 
the outlet of said lake, and the right so acquired was 
in the following words: ^* The right and privilege to 
raise and keep up a new dam at the outlet of said 
Skaneateles lake, and across the same to the height 
being at the top of a certain rock witli a circle marked 
on the top thereof near the west end of the bridge and 
on the south side thereof, being about the present 
heiglit of water now on said lake." This right was to 
enable Gibbs to erect mills at that point. In 1843 the 
State of New York acquired all the rights of said 
Thomas Gibbs and api)ropriated to the use of the State 
the waters of the said lake and the outlet thereof, and 
the rock mentioned as the height of the dam of Gibbs 
has since borne the figures 1843, cut in the rock. It is 
conceded that the dam of Gibbs and another made or 
the old one rei)aired by the State in 1868 was on the 
same elevation as the top of this rock marked *^ 1843." 
Some years ago the State ])ermitted the city of Syra- 
cuse to take water from this lake for tlio use of the city, 
and a new dam was constructe 1 wliich was two feet 
higher than the old dam, and two \'ovi l.i'.'lier than tlie 
top of this rock marked *^ 1843." Tlie i)roporty owned 
by claimant was formerly owned by one of the grantors 
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of Gibbs and was subject to whatever easements Gibbs 
acquired and which were subsequently passed to the 
State. In September, 1899, the claimant constructed a 
retaining wall along the lake front of this property, 
following the contour of the shore as it had been washed 
out by the waves, building the wall out from the bank 
and filling in back of the wall with earth, and leveling 
the lawn to correspond with the height of the wall. 
This wall was about two feet wide at the bottom and 
somewhat narrower at the top, and varied somewhat 
in height, being from two and one-half to three feet or 
more in height. It was laid up with undressed rough 
stone taken from the border of the lake and along the 
shore, witli no mortar or cement. It was a dry wall, 
laid of irregular stone with larger stone at the bottom. 
No excavation was made for the foundation, but laid 
upon the lake shore. The length of the wall was 453 
feet. The wall was constructed at a time of low water 
in the lake and when built was about thirty feet from 
the tlicn level of water in the lake. 

In May, June and July, 1901, there was a heavy fall 
of rain, and the claimant contends that the State, which 
had control of the gates 'in the dam at the outlet, per- 
mitted the water to raise to a height above that to wliich 
the State had the right to raise the water, and that by 
reason of such high water and the waves caused by the 
high winds, undermined this wall and caused portions 
of it to fall, and made necessary the rebuilding of the 
entire wall, and the claim is for the expense of rebuild- 
ing the wall. The wall has not been rebuilt since 1901. 

The first question to be detennined is the liability of 
the State. 
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Counsel for claimant contends that the top of the rock 
marked " 1843," is high-water mark, as established by 
the State, and that the State had no right to maintain 
the water in the said lake at a greater height than the 
top of the rock. It must be conceded tliat the State ac- 
quired all the rights that Gibbs had, and I am of the 
opinion tliat a fair interpretation of the right that was 
given to Gibbs was to maintain a dam, of equal height 
to the top of the rock which was marked ** 1843,'' and if 
he had the right to maintain a dam at that height, he 
would not be liable to any person by reason of the water 
raising to a much higher level in time of freshets. For 
the right to maintain a dam at a fixed height carries 
with it the right to permit any quantity of water that 
nature and the elements may accumulate over the dam. 
In the very nature of things he could not be required 
to lower the dam in cases of storms or freshets to keep 
the water at all times at a level with the height which 
he had a right to maintain the dam. I am of the opin- 
ion that the top of the stone marked '^ 1843," did not 
fix high-water mark, but fixed the height to which 
Gibbs and the State might maintain the dam. 

Since the new dam was constructed, which is two feet 
higher than the dam built and maintained by Gibbs 
and by the State, the water has been permitted to at- 
tain a level higher than the top of the rock marked 
** 1843," and higher than the crest of the old dam. 
The maximum height during tlie time complained of 
by the claimant was five inches above the crest of the 
Gibbs dam and the rock. This height was maintained 
for about a week. The place where this measurement: 
was taken was one-tenth foot higher than dam. Was 
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this a higher level of water than the State had a right 
to maintain? 

It is testified by one witness in the case and uncon- 
tradicted that lie had measured the water running over 
the old dam, which was of the same height as the rock 
marked '' 1843,'' and that in high water it had been 
fourteen and one-half inches over the crest of the old 
dam. The highest water complained of in this case was 
five inches above crest of ohl dam. At the time that the 
water was five inches higher than the crest of the old 
dam, the State that controlled this water was drawing 
through its gates 9!),849 000 gallons of water in twenty- 
four hours, which would, had the old dam been in ex- 
istence, have created a volume of water eight and one- 
half inches deep, flowing over the crest of the old dam, 
and at the same time the city of Syracuse was drawing 
12,428,000 gallons per day, which condition did not 
exist when the old dam was there. 

In order to entitle the claimant to recover, he must 
show that the changed conditions have caused him an 
injury which he would not have suflFered if the condi- 
tions had not l)ecn changed. Mr. Eckett, one of 
claimant's witnesses, who owned a bakery on the out- 
let above the dam, testified that at one time, some years 
before the new dam was constructed, the water readied 
such a height that it flooded the floors of his bakery 
and filled the ash-i)it, and they were obliged to put in 
a temi)orary floor, higher than the old floor, and that 
the water was running over the old dam to the depth 
of twelve to fourteen inches. The State would not 
have been liable for the injury to Eckett, because it 
had a right to maintain the old dam at the height it was 
at that time. 
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I am of the opinion that the evidence in this case 
fully establishes the fact that, had the new dam not 
been built, and the old dam of the height of the rock 
marked 1843 been in existence at the time of the rains 
of April, May, June and July, 1901, the water would 
have been higher upon claimant's wall than it was with 
the water maintained at the height it was at the new 
dam. 

Another reason why I believe this c^aim should be 
dismissed is that claimant built this wall below the 
point where he knew the waves of the lake had pre- 
viously washed away the bank. That it was built of 
cobble stones found in the lake, without mortar or ce- 
ment, and that the foundations of his wall were from 
two inches to thirteen and one-half inches below the 
crest of the old dam, so that had the water never been 
higher than the crest of the old dam, it would still have 
been against claimant's wall, and, with the wind and 
waves described by claimant, the same results would 
have been very probable. 

And it appears from the evidence that during the 
month of ]\Iay, 1901, when claimant testified he saw 
waves dashing against the wall and throwing the water 
twenty feet higher than the wall, that at no time during 
the month was the water level in the lake higher than 
the crest of the old dam to exceed one and one-cpiarter 
inches. 

I am unable to find any proof to satisfy me that this 
destroyed the wall, or that tliere is sufficient evidence 
in the case to warrant an award in favor of the claim- 
ant. 

I am of the opinion the claim should be dismissed. 
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Lewis Keith v. The State of New York. 

Claims Nos. 6931, 7531, 8224. 8751. 

George Keith v. The State of New York. 

Claims Xos. 7530. v^220. 

Adelbert Green v. The State of New York. 

Claims Xo^*. 7'J2S, 8831. 

Joseph P. Kennedy i\ The State of New^ York. 

Claim No. S2S(>. 

William E. Burns v. The State of New York. 

Claim No. 8328. 
Flooding Due to the Construction of Oswego Canal. 

• Where damans are claimed for negligent flooding of land by the 
State those arising from the original construction of the canal due to 
interference with natural drainage for which compensation was or is 
presumed by laj)se of time to have been made nnist l)e separated from 
those due to the negligent construction or maintenance of the canal 
resulting in a continuous trespass. 

After the running of the Statute of Limitations property-owners are 
presumed to have lx»cn comijensated for damages to land through which 
the canal was built due to the construction of the canal in a proper 
and skillful manner. 

The State, however, is liable for damages due to negligence in the 
maintenance of the canal resulting in the flooding of land through 
seepage or through the negligent failure of the Slate to clean ditches 
which it is bound to maintain. 

Where willow roots have been destroyed tlirough the negligent flood- 
ing of land by the State the measure of damages is the difference in 
the market value of the hind with and without the willows. 

Where the crop lias ])een impaired or destroyed but the roots have 
not been destroyed the damages are the value of the crop impaired 
or destroyed, for the State may cease the trespass at any time, measured 
by the value of the crop which would have In^en harvested but for the 
interference of the State where there is a total destruction and by the 
difference between the value of a full crop and that actually harvested 
where the crop is merely impaired. 
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Where the crop of willows is impaired from year to year and the 
roots finally die hastened by the acts of the State, damages for the 
impairment are recoverable from year to year for the State may cease 
the trespass at any time and upon the death of the willow roots such 
damages as represent the injury done by the State to the willow roots 
themselves measured by the difference in the value of the land with 
and without the willow roots taking into account what their condition 
would be if the State had not interfered with thom. 

(Decided May 18, 1908.) 

These are cases of alleged damages for flooding, due 
to the construction and maintenance of the Oswego 
canal, lying east of Onondaga lake and Seneca river. 
Other facts appear in the opinion. 

Hiscock, Doheny, Williams d Cowie, for claimants 
Keith. 

Baldwin & Magee, for claimant Green. 

M. E. S G. W, Driscoll, for claimant Kennedy. 

Nortrup R. Holmes, for claimant Bums. 

William S, Jackson, Attorney-General, and George P. 
Decker, Deputy Attorney-General, for the State. 

Bodenbeck, J. These claims arise out of the con- 
struction by the State of a part of the Oswego canal, 
lying easterly of Onondaga lake and between Onon- 
daga lake and Seneca river. Before the construction 
of the canal, Onondaga lake was connected with the 
Seneca river by a natural outlet w^hich furnished re- 
lief for the surplus waters of Onondaga lake and a 
means of drainage for adjacent lands. The State en- 
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tered iij)on this territory, built its canal, connecting 
with Seneca river, intercepted Sawmill creek, which 
had its outlet in Onondaga lake, and dug a new channel 
in place of the old one connecting Onondaga lake and 
Seneca river. This interference with the natural 
drainage of the lands made it necessary for the State 
to construct ditches on either side of the canal, which 
it has maintained to the present time. The construction 
of the canal left intervening lands between the canal 
and the new Onondaga lake outlet, and made it neces- 
sary for the State not only to construct the ditches 
mentioned, but to build a dive culvert under the canal 
to take care of the w^ater in Sawmill creek and to con- 
struct a lock at the point where the canal enters Seneca 
river, known as Mud lock, to regulate the height of 
w^ater in the canal. The property through which the 
outlet and canal was constructed including the lands 
of the claimants is chiefly low, wet lands, suitable for 
raising willows, and not differing much in elevation 
from the elevation of the water in Seneca river. The 
claimants insist that the State lias been negligent in 
maintaining its canal and ditches and has caused some 
of their lands to bacome so wet as to render them un- 
til lable and to injure the willows growing upon them. 

This is not the first time that claimants Green and 
Kennedy have been before this court. At the March 
term of court in 1904, the claimant Green was awarded 
$740, and at the February term in 1907 he was awarded 
$1,000, making a total award to him of $1,740, while 
the claimant Kennedy was awarded at the February 
term, 1907, $1,232. If the State is to be confronted 
periodically by claims, such as those of claimants, the 
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rights of the parties should be clearly understood and 
a rule for determining their damages, if any, should 
be enumerated, so that a correct principle will be fol- 
lowed in appraising damages where any are suffered. 
In considering these cases it must be taken into ac- 
count that in the construction of the canal the State ac- 
quired certain rights, for which it should not be asked 
for compensation now. These rights grew out of the 
original construction of the canal. It does not appear 
in these claims whether or not the right of way for the 
Oswego canal, through the lands in question, was ob- 
tained by agreement or condemnation or by what pro- 
cedure the State undertook to straighten the outlet of 
Onondaga lake, but it is too late to question the right 
of the State in the premises or to ask for any compen- 
sation for any interference with natural conditions. 
Whether the right to construct the canal and straighten 
the outlet was obtained by condemnation or by pur- 
chase is immaterial as the right to interfere with natu- 
ral conditions has become perfect through the lapse 
of time. We start then with the proposition not only 
that the State has acquired the right to maintain and 
construct the canal and the new outlet to Seneca river, 
but to interfere with natural drainage not arising from 
any failure of the State, however, to carefully main- 
tain its constructions. No claim at this late day can be 
made for any interference by the State witli the flow 
of Sawmill creek or with the natural drainago of the 
lands for damages occasioned to the lands, though in- 
terception of natural drainage outlets are presumed 
to have been paid for when the canal and outlet were 
constructed, or if not paid for all claims therefor have 
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long since lapsed. (Steele v. President, Directors £ 
Company of Western Inland Lock Navigation, 2 Johns. 
285.) 

These rights of the State, however, growing out of 
the original construction of the canal did not warrant 
the State in negligently maintaining the canal and out^ 
let. While the natural results of the construction of 
the canal and outlet are presumed to have been consid- 
ered when the canal and outlet were built, it remained 
obligatory upon the State to carefully maintain its 
constructions. While the State may have acquired the 
right to build the outlet and canal and construct the 
ditches on either side of the canal, it was bound to keep 
its constructions in suitable repair. The acquisition 
of the right to construct the canal and the incidental 
damages occasioned from the construction did not 
carry with it the right negligently to maintain the canal 
and its appurtenances. The claimants, therefore, so 
far as they can show that the State negligently has 
maintained the outlet, canal. State ditches or»any of its 
culverts, have a standing in court for such damages as 
they can show grew out of these acts of the State, but 
in appraising these damages, care must be taken not 
to mingle with them damages that naturally accrued 
to the claimants from the original construction of the 
canal and its appurtenances. If by the very act of con- 
structing the canal and outlet the State has rendered 
some of the lands more subject to flooding than pre- 
viously, this result is presumed to have been considered 
when the right to construct the canal was obtained or 
acquired by lapse of time. There is no doubt that the 
canal and outlet did impair to some extent the drain- 
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age of some of these lands, but for any damages aris- 
ing from such impainnent, the claimants are not en- 
titled to recover, and must rely solely upon the fact 
that the State has negligently maintained the canal, 
State ditches and culvert. 

Considering the claims as based upon the assertion 
of negligence on the part of the State in maintaining 
the canal, the canal culvert and State ditches, it ap- 
pears that some damages have been occasioned by the 
acts of the State, notwithstanding the efforts made by 
the State to avoid such damages by cleaning out the 
State ditches. If, as it appears, the lands of the claim- 
ants are but little higher than the elevation of the 
waters in the Seneca river, this fact renders it the 
more necessary that the State should carefully maintain 
the State ditches constructed on either side of the canal 
and the culvert under the canal, which were designed 
to take care of any seepage from the canal and che 
natural drainage of these lands. The ditches and the 
culverts were constructed for that purpose and it is 
to be presumed that when the rights were acquired 
through these lands, they were acquired upon the as- 
sumption that the State would maintain the ditches as 
contemplated without negligence. It does not appear 
that the State has fulfilled its obligation in this re- 
spect, for the proofs show that there was some seep- 
age from the canal, and that the State ditches and the 
culvert under the canal were not kept clear of obstruc- 
tions. These obstructions to some extent interfered 
with the flow of water in the culvert and State ditches, 
and the court cannot say that this act of the State did 
not add to some extent to the damages which the claim- 
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ants insist that they have sustained. Under the facts, 
therefore, the claimants are entitled to recover; but 
much of the damages which they seek to recover, it 
api)ears, is due to the original construction of the canal 
and not to any negligence on the part of the State in 
maintaining the canal. The award, therefore, does not 
correspond with the amount of alleged damages which 
claimants proved, but represents the damages which 
the court believes the claimants have actually suffered 
by the negligence of the State in maintaining the car.i.»l. 
Some uncertainty seemed to exist on the trial of 
these claims as to the proper rule for measuring the 
damages of the claimants arising from the interfer- 
ence with the willows which had been planted on the 
property, and it may not be unprofitable to refer 
briefly to the rule for measuring damages in such cases. 
For the purpose of estimating damages to willows as 
in these claims, the willows are to be treated as a part 
of the realty, and the first thing to consider is whether 
or not they have been destroyed. If there has been a 
destruction of the roots of the willows so that they 
will not bear, such destruction constitutes a permanent 
depreciation of the realty and must be measured by 
the difference between the value of the i)remises with 
and without the willows, but where the destruction has 
not been permanent, and the willows have sim])ly been 
interfered with, so that the crop has been diminished, 
tlie rule is the difference in the value of the crop before 
and after flooding. The measure of the claimants' 
damages in such a case is the difference between the 
value of the crop which existed at the time of the flood- 
ing and the value of the crop which was actually har- 
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vested. This is a statement of the rule even where the 
willows did not start to grow, for in such a case there 
is a prospective crop and the damages would be meas- 
ured by the same rule. The question in such cases is 
what was the value of the crop before the flooding and 
what was its value after the flooding? The difference 
between the amounts given in answer to these two ques- 
tions would represent the amount of damages which 
the claimants suffered. Between these two extremes, 
however, there are intermediate cases where there has 
not been a total destruction and where the crop has been 
impaired, but where there hasl)een some injury to the 
willow roots. In sucli cases tlie claimant is entitled to 
recover the damages due* to the impairment of the crop 
until such time as the willow roots shall die, when his 
damages for a ])ermanent do])re('iation of the freehold 
may then be ascertained; but in measuring the dam- 
ajres to the freehold at such time it must be borne in 
mind that the damages are not the total value of the 
willow roots, as they were originally and as they are 
at the time of their destruction, measured by the dif- 
ference in the value of the x)roperty, for such a rule 
would allow a claimant to recover both for the im- 
pairment of his crop and for the permanent' deprecia- 
tion in the value of his realty. The value of the willows 
in such cases must be taken at the time when the claim 
is made, if they had not been affected })y the negligent 
acts of the State, and not at any former ])eriod dur- 
ing wliich damages for imi^airment of crops may have 
been recovered. These conditions cover all possible 
cases and should be a guide for measuring damages to 
willows in future cases before this court. {BJaclx v. 
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Highland Solar Salt Co., 98 App. Div. 409; Disbrow v. 
Westchester Hardwood Co., 164 N. Y. 415.) 

Adopting tliis rule and considering the principles 
above enunciated making due allowance for the dam- 
ages which grew out of the original construction of the 
canal and limiting the damages of the claimants to 
those arising from the negligence of the State in main- 
taining the canal, the canal culverts and ditches, the 
awards have been made as submitted herewith. 

Swift, P. J., and Murray, J., concurring. 



Henry Caritart v. The State of New York. 

Claim Xo. 0730. 
Flooding from Opening Aqnediicts in Erie Canal. 

The State is liable where it negligently turns water from the Erie 
Canal into Limestone creek, causing it to overflow its banks and injure 
claimant. 

The extent of the damage for which the State is liable is to be 
measured bj- the extent of the injury which its negligence actually 
occasions. 

If the injury or any ]»art of it would have occurred notwithstanding 
the negligence of the State, the State is not liable for such damages 
as occurred irrespective of its own negligence. {Oarhart v. State, 115 
App. Div. I; Crowley v. Folate, 112 N. Y. 872; Ostrander v. State, 112 
X. Y. 875; Acer v. State, 124 App. Div. 91li: Post v. State, 124 App. 
Div. 916; Ostrander v. State, 112 App. Div. 875; affirmed, 192 X. Y. 
415.) 

See. award for prrvimis year in favor of same claimant 11 Court of 
Claims K. 128. 

(Dei-idod September 28. 1908.) 

The ])roniises occupied by elainiant were situated in 
tlie town of ]\ranlius on Limestone creek, about half a 
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mile north of the Erie canal, and it was claimed that 
the State negligently turned water from the canal 
through aqueducts into Limestone creek, causing it to 
overflow and injure claimant's crops. Other fa^ts ap- 
pear in the opinion. 

George 11. Sears, for claimant. 

William S, Jackson, Attorney-General, and George P, 
Decker, Deputy Attorney-General, for the State. 

RoDENBECK, J. The claimant in this case was a ten- 
ant in 1902 on a farm situated in the town of ]Manlius 
on Limestone creek about half a mile north of the Erie 
canal. Limestone creek passes underneath the canal, 
which is carried over the creek by means of an aque- 
duct. There are three gates in the aqueduct for dis- 
charging the surpltis water of the canal into the creek. 
Connected with the canal and the creek is a canal 
feeder which feeds tlie canal near the aqueduct. The 
feeder is about half a mile long. It is connected with 
the creek by means of gates, the water of the creek 
being held back by a dam. There are also four gates 
in the feeder for the purpose of discharging the sur- 
plus water of the feeder into the creek. These gates 
are situated about one-quarter of a mile south of the 
aqueduct and are similar to those in the aqueduct. 
There is also a waste weir in the feeder and a spillway 
in the aqueduct which allow water to escape into the 
creek from the canal and feeder. 

The damages are alleged to have occurred July 21, 
1902. It had rained on the 19th and 20th of that month 
a total of 1.43 inches of water on the watershed of 
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Limestone creek, as measured at Fayetteville by the 
weather observer. The claimant noticed the water ris- 
ing in the creek and ovei^flowing its banks, north of the 
canal, and with two or three of his neighbors went to 
the aqueduct and feeder to see whether any water 
was coming from the canal. He says: *' On the morn- 
iing of July 21st, about 9 o'clock, I saw the creek com- 
ing out of the bank, and I and some others went up and 
we found one gate open in the aqueduct and three gates 
open in the waste weir." (Sten. Min., p. 7.) He also 
says that water was running over the spillway of the 
aqueduct into the creek. He walked up to the aque- 
duct and waste weir about 10 o'clock and remained 
about half an hour, then went to the south end of the 
feeder and found the gates closed there. North of the 
canal Jie says the water in Limestone creek was in its 
channel, and at 9 o'clock, south of the canal, the water 
was going over the hanks of the creek pretty freely 
and increased imtil about J o'clock in the afternoon. 
The water covered about forty-three or forty-four 
r.cres of his land. There were some high places that 
it did not touch, and in some places it was deeper than 
in others, but it covered tlie meadows and low places 
from six inches to a foot. He says: */ It remained 
that (lay and tlie next day. About 2 or 3 o'clock we no- 
ticed it going down. Of course some places it didn't 
go off in a week where it settled back." (Sten. Min., 
p. 12.) It was two or three days before the water was 
all off. The creek was within its banks above the waste 
weir, that is, south of the canal, and the claimant testi- 
fied that on other occasions when conditions south of 
the aqueduct in the creek were about the same as they 
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were on July 21, 1902, when the damages in this case 
are alleged to have occurred, there was no flooding of 
hih land south of the canal. 

" Q. Now have you been up there (meaning south of 
tlie canal) on other occasions when the banks were at 
the same height or nearly the same height? A. Yes, 
sir. 

*' Q. And when the gates in the aqueduct and waste 
weir were not open? 

'* ]\Ir. Decker: Objected to as leading. 

'' Cj). Did you know whether on one of these occa- 
sions you speak of it as being the same, the west gates 
in the feeder and the acpUHluct not being open? A. 
Yes, sir. 

** Q. Wliat was the condition of the creek by your 
I)remises at that time? A. Within its banks." (Sten. 
Min.. p. 19.) 

He says the gates of the aqueduct were closed on the 
evening of the day that the damage occurred. It ap- 
j)ears that the water in the canal was from six to eight 
inches above normal level. It appears from the testi- 
mony of a former State employee that on one occa- 
sion, in July, 1897, he oi)ened three gates in the aque- 
duct while the banks of the creek were full, and that the 
water from the canal overflowed the creek in about 
three hours. (Slen. Min., ]). 90.) But the same witness 
testified that he had seen the flats overflown in snnnner 
when the gates were ()])eTi. (Sten. Min., ]>. !))?.) An- 
other witness, however, for the claiinant t(\^tifie(l, '^ I 
have never known it in tlie nine years wIkmi T was on 
the Stern's farm (wliich is north of tlie ciuinl not fjir 
from the Carhart ])lace) to know tlic rrovk to over- 
flow the banks when the ,u:ites wasn't op^'u. 
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** Q. You mean in cropping season? A. When the 
gates wasn't open but when they are open they can over- 
flow at any time; they can overflow the Stern's farm in 
an hour and a half after they open the gates at any time, 
because we are right under it, and we get it before 
anybody does." (Sten. Min., p. 118.) 

Another witness testified that he crossed the creek 
about 5 o'clock in the morning and that at that time 
the creek was '* a little high," that he walked across 
it with rubber boots, that he observed the creek again 
about 9 'clock and that at that time the water was all 
over the flats around the barn, that when he first crossed 
the creek there were no gates open, but that when the 
water began to overflow he went to the aqueduct and 
found one gate open in the acjueduct and the water 
running over the spillway. (Sten. Min., pp. 101-104.) 
Upon this evidence the claimant is entitled to recover 
the full amount of the damages established by him. It 
does not appear that there would have been any over- 
flow of the creek had the State not interfered. In the 
foraier case of Carhart v. State (115 App. Div. 1), the 
evidence showed that tlie runoff due to the rainfall ex- 
ceeded the capacity of the creek, from which the court 
was justified in finding that the claimant's premises 
would have been flooded, irrespective of any negligence 
on the part of the State, and that the State had not 
caused all of the damage, but in this case, while there is 
evidence as to the extent of the rainfall at Fayetteville, 
there is no proof as to what the runoff was in the creek, 
due to this cause. On the other hand, it appears that the 
amount of water discharged by the State into the creek 
was 1^67 cubic feet per second, while the capacitj^ of the 
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creek opposite the Carhart place was 480 cubic feet per 
second. There was, evidently, sufficient water in the 
creek to cause an overflow at the time that the gates 
in the aqueduct and feeder were opened. The witness 
Brown testified that when he saw the creek at 5 o 'clock 
in the morning it was within its banks, but that it began 
to overflow about 9 o'clock, and there is abundant proof 
that at that time there was one gate open in the aque- 
duct and three gates in the feeder. The court is not at 
hberty to reduce the amount of damages established by 
the claimant unless it appears that they would have 
occurred, or some part of them would have occurred, 
irrespective of the negligence of the State. In Crowley 
v. State (112 App. Div. 872), an award made by this 
court was reversed on the ground that the court had 
no power to make an award for an amount less than the 
damages proven, on the theory that the injury was 
caused partly by heavy rains in the absence of any evi- 
dence of any damage caused by rains. In Charles 
Ostrander v. State (112 App. Div. 875), an award of 
this court, which was less than the amount of damages 
proven, was reversed on the ground that it did not 
appear that there was any accumulation of rain on the 
premises of claimant or that the rain would have caused 
him any damage whatever. The case of Carhart v. 
State (115 App. Div. 1) was a claim by the present 
claimant for damages resulting from the flooding of 
Limestone creek for the year 1901, due to the discharge 
of surplus water into the creek. Tn this case the court 
awarded less than the amount actually established on 
the trial as to the amount of damages suffered by the 
claimant. In that case, upon the trial it was insisted 
on the part of the claimant that the State was liable 
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for all of the damages done, and on behalf of the State 
that the State was lialile for none of the damages. The 
rule for determining the amount of damages in a case 
where negligence on the part of the State is established, 
and there are heavy rains which unite to cause the dam- 
ages, was litigated, and' Mr. Justice Smith, writing the 
opinion of the Appellate Division, after reviewing the 
cases upon the subject, said: '* These authorities estab- 
lish the proposition that if this injury would have hap- 
pened irrespective of defendant's negligence the de- 
fendant is not liable for .any damage although its 
negligence contributed thereto. It would seem to follow 
as a necessary corollary that if any part of these dam- 
ages would have resulted irrespective of defendant's 
negligence, for such part of the damage the defendant 
is not liable. The problem is then presented to deter- 
mine what part, if any, of the damages would have 
resulted irrespective of the defendant's negligence. 
When this amount is ascertained the difference between 
such amount and the damage actually suffered would 
seem to measure the liability of the State. (Page 4.) We 
are relieved in this case from the necessity of attempt- 
ing to apportion the amount of damages actually due 
to the negligence of the State irrespective of those 
produced by other causes since there is no evidence 
upon which we can find that any damages ** would have 
resulted irrespective of the defendant's negligence/' 
Since the decision of the Carhart case, similar cases 
of Acer v. State (124 App. Div. 915); Post v. State 
(124 App. Div. 916), and Jay N. Ostrander v. State 
(May 5, 1908), have been affirmed by the Appellate 
Division, in all of which cases there was an attempt to 
award the actual amount of damages done through the 
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negligence of the State, and the aw^ard in each case 
was considerably less than the total amount of damages 
suffered. The case of Jay N. Ostrander v. State was 
appealed to the Court of xlppeals and was affirmed, 
Judgfe Hiscock writing the opinion. 

Under these authorities the claimant is entitled to 
recover, and as there is no proof tliat any damages 
would have resulted to him, irrespective of the negli- 
gence of the State, he is entitled to recover the full 
amount of the damages established, to wit, $507, with 
interest from the date of the entry of the judgment. 

Swift, P. J., and Murray, J., concurring. 



Town of Lenox i\ The State of New York. 

Claim Xo. 8172. 

Tow^n of Lenox r. The State of New York. 

Claim No. 8710. 

Damages to Iron Hri(lg<'rt over the State Ditch, Town of T^nox, 
Madison County. 

Where the State neglif^c^ntly widens and deejxjns a creek, tlins increas- 
ing the volume and current of the stream, so that it undermines the 
abutments of bridges, making their reconstruction and the rebuilding 
of the bridge necessary, the State is liable for the damages resulting 
from its negligent acts. 

The measure of the damages is the value of ,the proi)erty destroyed 
at the time of its destruction. 

The damages are not to Im? measured by tlie cost of building a stronger 
or more elegant bridge than that destroyed, but the fact should be 
taken into account that the claimant was required in order to span the 
widened and deepened channel to build stronger abutments and a longer 
bridge. 

Recovery may also be had in such a case for the cost of building a 
temporary bridge while the work of reconstructing the bridge destroyed 
is in progrress. 
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Allowance should be made to tlie State for the value of any material 
in the old bridge appropriated by the claimant. 

(Decided September 28, 1908.) 

The town of Lenox owned two bridges known as the 
Peterboro and Main street bridges, spanning a State 
diteli used for conveying surplus water from the Erie 
canal to Oneida lake. The State undertook the improve- 
ment of the ditch by deepening and widening certain 
portions of it. It is claimed that this act of the State 
caused the abutments of the bridges to become under- 
mined and the bridges to become useless. New abut- 
ments were constructed by the town and new bridges 
somewhat longer than the existing bridges. The rest of 
the facts appear in the opinion. 

Briggs & Wallace, for claimants. 

WUliam S, Jackso}i, Attorney-General, and George P. 
Decker, Deputy Attorney-General, for the State. 

Kodenbeck, J. These are claims filed by the town of 
Lenox for the destruction of two bridges known as the 
Peterboro and ^lain street bridges, due to the deepen- 
ing and widening of the so-callod State ditch, which they 
spanned. This ditch is used as a means of conveying the 
suri)lus water from the Erie canal into Oneida lake. 
Above the canal there are two or three streams that 
unite to form what was formerly known as Cowasselon 
creek, which flowed underneath the canal and thence a 
distance of several miles to Oneida lake. When the 
State began to use this creek for dischai'ging surplus 
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water from the Erie canal does not appear. The evi- 
dence, however, shows that as early as 1874 an act 
was passed by the Legislature authorizing the Canal 
Comioissioners in charge of the middle division of the 
Erie canal to widen and deepen the Stroud, Chapman, 
Olcott and Douglass ditches, so called, in Cowasselon 
swamp, and to dig and construct such new ditches as 
might be necessary to drain the swamp and lowlands of 
the surplus water of the Erie canal. This act is chap- 
ter 244 of that year, and made an appropriation for 
doing the work. It abundantly appears from thfe evi- 
dence that the creek or ditch was used by the State for 
canal purposes. These claims arise out of the passage 
of another act of the Legislature in 1895, under which 
the creek or ditch was still further deepened and 
widened. This act is chapter 366 of that year, and 
provides that the Superintendent of Public Works is 
authorized and directed to cause to be widened, deep- 
ened, cleaned out and improved, the *' State ditch " in 
Cowasselon swamp in the towns of Lenox and Sullivan, 
Madison county, commonly known as the Stroud, Chap- 
man, Olcott and Douglass ditches, ** through which the 
surplus waters of the Erie canal was discharged at the 
Cowasselon creek waste-weir, so that said ditch will 
perfectly convey and discharge such waters without 
overflowing its banks or obstructing or interfering with 
the drainage of the lands lying adjacent to said ditch." 
Under this statute the work was done in the years 
1895 and 1896 by the State, through contracts, and the 
ditch was deepened from a point forty or fifty foet 
down stream from the Peterboro bridge to and beyond 
the Main street bridge, and at the outlet of the ditch 
6 
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into Oneida lake. No excavation was made above the 
Peterboro bridge, but below the bridge and down the 
stream the creek was deepened about two feet, and 
widened three or four feet on each side. Before the 
improvement the creek was eight feet in width at its 
bottom, and this width was increased to sixteen feet. 
Underneath the Main street bridge there was an exca- 
vation of two feet, and it was carried within a foot or 
two of the abutments of the bridge. Where the ditch 
empties into the lake there was a rock bottom, which 
was ciit down several feet to afford a deeper draught. 
In times of low water there was not over ten inches of 
water under Main street bridge, and after the improve- 
ment there was a hole as deep as six feet. The two 
bridges were over twenty years old at the time of the 
improvement, and were of the iron-truss form, common 
in the days of their construction. So far as the evi- 
dence shows they were in good condition for public 
travel at the time of the deepening and widening of the 
ditch. It is claimed that the improvement caused a 
stronger current in the ditch, which undermined the 
abutments of the two bridges, causing the abutments to 
crack and the bridges to become unsafe, and rendering 
their replacement necessary by the town. 

The claims are challenged by the learned Deputy 
Attorney-General, on the ground that the court has no 
jurisdiction of them, no enabling act having been passed 
authorizing the presentation of the claims to the court 
This position is not well taken,' as the claims arise out 
of the operation and maintenance of the Erie canal, 
which claims do not require any special legislative au- 
thority for their consideration by the Court of Claims. 
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As stated above, the ditch, the waters of which it is 
claimed caused the destruction of the two bridges is 
used by the State for the purpose of taking care of the 
surplus water of the Erie canal. This fact makes the 
ditch a part of the canal system of the State, and under 
section 37 of the Canal Law, which is a substantial re- 
enactment of the Laws of 1870, chapter 321, a claim for 
the damages sustained by the town may be presented. 
This statute provides that ** there shall be allowed and 
paid to every person sustaining damages from the 
canals or from their use or management or resulting or 
arising from the neglect or conduct of any officer of the 
State having charge thereof or resulting or arising 
from any accident or other matter or thing connected 
with the canals, the amount of such damages to be 
ascertained and determined by the proper action or pro- 
ceedings before the Court of Claims." The usual pro- 
viso accompanies the section that no recoveries shall 
be had unless the facts proved make out a case which 
would create a legal liability against the State, were 
the same established in a court of justice against an 
individual or corporation. This language gives the 
town of Lenox a claim against the State for the destruc- 
tion of the two bridges in question, if a state of facts 
is presented which would create a legal liability were 
the action one against an individual or corporation. 
(Town Law, § 182; Highway Law, § 19; Bidehnan v. 
State, 110 N. Y. 232.) There is abundant authority for 
filing a claim in the name of a town. {Town of Pala- 
tine V. Canajoharie Water Supply Co., 90 Hun, 548; 
Town of Fort Covington v. U. S, & Canada R. R. Co,, 
8 App. Div. 223; Toivn of Southeast v. City of New 
York, 96 App. Div. 598.) 
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The ditch or creek was used by the State for the pur- 
pose of discharging surplus water from the canal. It 
does not appear how this right was acquired, but as 
early as 1874 the proofs show that the State assumed 
jurisdiction over the creek by providing for widening 
and deepening it, and making an appropriation there- 
for. It must be assumed, therefore, that the State law- 
fully, if not by purchase, at least by lapse of time, 
acquired the right to discharge the surplus water of the 
canal into the ditch, but this right would not authorize 
it to widen or deepen the ditch to the damage of private 
or corporate interests. The work of widening and 
deepening the ditch was done by contract, under the 
supervision of State oflScers, and the effect of the 
improvement, as stated, was to increase the rapidity 
of the flow of water in the ditch. Witnesses upon the 
effect of the improvement of the stream testified as 
follows : ' * It run a good deal swifter. " * * Consider- 
ably faster. It made quite a stream there after we 
bottomed it out." '* After that ditch — the Douglass 
ditch was lower. It left this water going over rapidly 
and it washed the ditch out still deeper.'' *' I watched 
that bridge (meaning the Main street bridge) and told 
them I would — and in going through there it nar- 
rowed up the channel and formed a little eddy and in 
the middle of the creek down to abutments I should 
think there was a hole there six or eight feet and they 
put in some cobble stones on each side." '* We put 
cob])Ie stones on each side of the abutments to hold it." 
*' It ran, after the enlargement of it, it ran more 
swiftly — instead of going off on the land it went down 
through the creek and it went with more force and more 
rapidly.'* \ 
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'* Q. From your observation of that, do you think 
these abutments slumped off into this quicksand by 
washing off that clay? A. Yes, sir." 

No evidence was introduced on the part of the State 
to disprove the attempt made by the claimant to con- 
nect the destruction of the bridges with the negligent 
improvement of the ditch, and we must accept the 
proofs of the claimant, however meager, as establishing 
this connection. It appears that the year after the im- 
provement one witness observed the scourihg out of the 
ditch by the rapid water, and another witness testified 
that in 1898 the creek had begun to affect the abut- 
ments of the bridge. The abutments first received seri- 
ous attention by the highway commissioner who went 
into office in 1901. He stated: '* I noticed the abut- 
ments cracking and I examined them every spring and 
I looked it over and I saw the water was washing under 
it and I went to Stroud and had a lot of stone brought 
and had it thrown in to prevent the water going in that 
way * * * finally I had Mr. McPherson brace it 
with timbers * * * j gaw the abutments stood way 
up above the level of the creek * * * j went and 
got plank in it and had them shortened and drove down 
and I had cobblestone thrown next to those plank and 
held them there. * * * ^Ye tried to save it (Peter- 
boro bridge) and finally he (McPherson) said he 
couldn't do it." He also testified that he had seen the 
Superintendent of Canals for the middle division of 
the State, and that he had sent someone to look over 
the bridges, but that the State refused to reconstruci 
them. He testified that at the time of their reconstruc- 
tion thev were unsafe for travel. This evidence, uncon- 
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tradicted, sufficiently connects the destruction of the 
bridges and the necessity for their replacement with 
the negligent acts of the State in improving the ditch 
in view of the statement of the engineer for the claim- 
ant, also uncontradicted, that the life of these bridges 
was practically indefinite. 

If the State is liable, the next question is as to the 
amount of such liability. The town rebuilt both bridges, 
making the Peterboro bridge two feet longer and the 
Main street bridge fifteen feet longer than the old one, 
and adopting a more modern and heavier style of 
bridge. The width of the new bridges is substantially 
the same as that of the old ones. The town appropri- 
ated the old bridges, placing one of them over a creek 
and storing the other. It appears that the cost of the 
abutments for the new structures would have been sub- 
stantially the same if they had been put in the location 
of the abutments of the old bridges, but it appears that 
such location for the abutments was impracticable. 
The construction of longer bridges was not a mere 
fancy of the town, but was made necessary by reason 
of the widening of the channel by the State. By reason 
of this act of the State, no safe foundation could be 
secured at the location of the old abutments. Before 
the actual work of reconstructing the bridges was un- 
dertaken, it was necessary for the town to do some 
work to preserve the bridges, and some temporary 
bridges were constructed for the use of the public. The 
town is entitled to these incidental expenses and to the 
cost of constructing the new abutments, but when the 
item of the superstructure of the l)ridges is reached 
there must be taken into account the fact that a stronger 
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and better bridge was constructed by the town than 
originally existed at these two highways. The State is 
liable for such damages as the town sustained by reason 
of its act in deepening and widening the ditch, but not 
for the expense of building a more elegant or stronger 
bridge than the one which existed previous to the 
negligent act of the State. It appears from the testi- 
mony of one of the witnesses of the claimant that a 
bridge similar to the Peterboro bridge, which existed 
at the time of the deepening and widening of the ditch, 
could be built for $320, of the same length as the new 
bridge, that is, two feet longer than the old bridge, and 
that a bridge similar to the old bridge which existed 
at Main street, but fifteen feet longer, could be built 
for $450 to $475. These items more nearly represent 
the measure of the damages that the town has sustained 
from the acts of the State rather than the items of 
$700 and $1,215, respectively, the cost of the super- 
structures which were actually put up by the town.. 
Ordinarily the measure of damages for the destruc- 
tion of property by the State is the value of the prop- 
erty destroyed. In this case the rule would give the 
town of Lenox only the value of the two bridges de- 
stroyed, but here the acts of the State made necessary 
the construction of longer bridges and larger abut- 
ments, so that the rule does not accurately measure its 
damages. We are inclined to allow the town the cost 
of building bridges, such as existed at the time of their 
destruction, but of the length made necessary by the 
acts of the State not as the rule applicable in ordi- 
nary cases, 'but just and equitable under the facts in 
the present case, and as representing tlio actual damage 
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of the claimant for the destruction of the superstruc- 
ture of the old bridges. The damages which the town 
sustained should be reduced, however, to the extent of 
the value of the two bridges which it appropriated after 
their removal which in their then condition were esti- 
mated by its own witnesses at about $100 for the Peter- 
boro bridge, which would also represent the value of 
the Main street bridge. 

The town, therefore, should be allowed the following 
items of expense, due to the reconstruction of the two 
bridges. Peterboro bridge: Xew abutments, $975; 
bracing, $25.10; temporary bridge, $30.50; superstruc- 
ture, $320; inspection, $32; making a total of $1,382.60. 
From this amount should be deducted the value of the 
old bridge, $100, leaving $1,282.60 as the amount of 
the damages. Main street bridge: New abutments, 
$1,344.48 ; superstructure, $475 ; temporary bridge, 
$24.75; team work, $70; surveyor, $28; inspection, $40; 
stone, $43.20 ; use of land, $20 ; engineer, $54.48 ; remov- 
ing bridge, $52; lumber, $84.10; making a total of 
$2,236.01. From this amount, deducting the value of 
tlie old bridge, $100, leaves the damage $2,136.01. 

The claimant, therefore, is entitled to a judgment in 
Claim No. 8172, of $1,282.60, and in Claim No. 8710, 
of $2,13(5.01, with interest from the dates, respectively, 
of tiling the claims. 

Mt'hhay, J. (concurring). The Legislature, by chap- 
ter 391), Laws of 1874, appropriated the sum of $25,000 
for the widening and deepening of the Stroud, Chap- 
man, Olcott and Douglass ditches, so called, in Cowas- 
selon swaiii]), and to dig and construct such new ditches 
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as may be necessary to drain said swamps and lowlands 
in the towns of Sullivan and Lenox, ^Madison county, of 
the surplus water of the Erie canal. Pursuant to this 
authority, the State officials widened and enlarged the 
ditches as provided in the act. After these improve- 
ments by the State, the town of Lenox built highway 
bridges across and over these ditches. The bridges re- 
mained in public use for the accommodation of high- 
way travel until about the year 1895. 

In 1895, the Legislature passed an act known as chap- 
ter 366, Laws of 1895, wherein it was enacted : 

That '* the Superintendent of Public Works is hereby 
authorized and directed to be caused to be widened, 
deepened, cleaned out and improved, the State ditch in 
the Cowasselon swamp in the towns of Lenox and Sulli- 
van, Madison county * * * through which the sur- 
plus waters of the Erie canal are discharged at the 
Cowasselon creek waste weir so that said ditch will per- 
fectly convey and discharge said surplus waters with- 
out overflowing its banks or obstructing or interfering 
with the drainage of the lands lying adjacent to said 
ditch.'' 

The sum of $30,000 was appropriated by the act for 
this purpose. 

Under the direction of this law, the State authorities 
proceeded to widen and enlarge the ditch in the years 
1895-1896. 

As a result of this widening and enlarging of the 
ditch by the State, the l)ridges theretofore built by the 
town of Lenox and known as '* the Peterboro Street 
bridge " and ** the Main Street bridge " in Canastota 
had to be lengthened, rei)aired and replaced by the 
town. 
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The claim is filed by the town of Lenox to recover 
from the State the cost of lengthening or replacing the 
bridges named. No enabling act was passed by the 
Legislature authorizing the presentation of the claim 
to this court. 

We are confronted at once by the question : Has this 
court jurisdiction to hear and determine a claim of this 
nature? 

Section 37 of the Canal Law provides : ^' There shall 
be allowed and paid to every person sustaining dam- 
ages from the canals or from their use and management 
* * * or other matter or thing connected with the 
canals ; the amount of such damages to be ascertained 
and determined by the proper action or proceeding be- 
fore the Court of Claims." 

The appropriation in the Act of 1874 is placed in the 
Session Laws under ** Appropriations for Canal Im- 
provements. ' ' The Act of 1874 specified also the money 
was to be expended for ** the surplus water of the 
Erie canal." 

The Law of 1895 provides: ** Through which the 
surplus w^aters of the Erie canal are discharged." 

It was evidently the intention of the Legislature to 
regard this ditch as part of the canal system of the 
State and to make appropriations for widening and 
improvement of a ditch which carried off surplus canal 
water. 

It seems to me the claim comes within that fair *' im- 
plication of the language of. the statute" as being 
*' other matter connected with the canals " which con- 
fers jurisdiction on this court. {Benedict v. State , 120 
N. Y. 228-231; LocTic v. State, 140 N. Y. 480.) 
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At the time of the widening and deepening of the 
State ditch in 1895-1896, under the Act of 1895, there 
were two bridges over this ditch in Canastota known as 
the '' Peterboro Street bridge " and the ** Main 
Street bridge." These bridges were built about 1874, 
at the time of the previous improvement of the ditch, 
and replaced bridges of much older date. (Sten. Min., 
pp. 10, 14, 50, 51.) 

When the ditch was last improved under the Act of 
1895, it is testified that these two bridges ** were in 
good condition, all sound and in proper order." (Sten. 
Min., pp. 25, 143.) 

Mr. Berry, the State's engineer, who had charge of 
this work in the deepening of the Cowasselon creek, 
says : ** The State widened the creek from eight to six- 
teen feet from Peterboro street bridge down to the 
abutments of the Main street bridge and deepened it 
there about two feet." (Sten. Min., pp. 130, 132, 135, 
136.) 

The contention of the claimant, is that the deepening, 
the widening and straightening of this ditch, has cre- 
ated a more direct and rapid current to the water in it 
which has undermined the abutments of the bridges 
mentioned and that the town has been obliged to rebuild 
or replace them by other bridges. Witnesses testified 
that after this widening and deepening of the ditch, 
more or new water was added to the stream; that the 
water ran more swiftly through the ditch, and that a 
deeper hole was made by the State in excavating at the 
abutments. (Sten. Min., pp. 30, 31, 44.) 

As early as 1898 a witness observed injury being 
done to the abutments of the Main street bridge, the 
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water ** washed under there " and two loads of stone 
were drawn and filled in for protection. That he 
worked on the Peterboro street bridge a year or two 
after. *' That the creek has washed it so it washed up 
back of the abutment." (Sten. Min., pp. 147, 148.) 

In 1901-1902 other witnesses noticed the abutments 
cracking, saw the water washing under, and loads of 
stone were thrown in to prevent damage. (Sten. Min., 
pp. 47, 58, 59, 75, 92, 93, 98.) 

During this period notice was given to a State official 
and one of the division engineers was sent to, and saw 
the bridges and the abutments. (Sten. Min., p. 77.) 

As time passed the condition of the abutments evi- 
dently became worse, for in 1905 a witness says, *' the 
abutments were pitching into the creek; cracked.'^ 
(Sten. Min., pp. 124, 125.) 

In 1905-1906 the town of Lenox constructed new 
bridges at IVlain and Peterboro streets with wider abut- 
ments. Tlie new bridges were tlie same in width, but 
longer. (Sten. Min., pp. 37, 44, 76, 88.) 

From tliis evidence, it seems to me, that although sev- 
eral years had passed since the improvement of the 
ditch under the Act of 1895 — that the State, in deepen- 
ing and widening this ditch, increasing the flow of the 
stream and the rapidity of the current, caused a con- 
tinuing injury to the bridges or their abutments which 
gradually increased and which in 1905-1906 necessi- 
tated the town replacing them with other bridges. 

Tlie question now is: Is the State liable for this? 

The case of Ballou v. Staie (111 X. Y. 496) is some- 
wliat analogous. The Court of Appeals held: 

** The State having taken up a city sewer and having 
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substituted a larger one therefor for the purpose of 
draining the lock of a canal, is liable for damages." 

The State can no more repudiate its contract for the 
perfoiinance of a public work than could an individual. 
It is equally liable in damages, the same as an indi- 
vidual. {Danolds v. State, 89 N. Y. 36.) 

I am of opinion that if the State makes improvements 
to the canal system, or to the appurtenances of the 
canals, which causes, in so doing, injury or damages to 
its citizens, the State is responsible for the harm done 
and the loss which it has caused. 

Being of this opinion the remaining question is the 
amount of compensation to be awarded to the town of 
Lenox. This is merely a matter of computation. 

For the reasons above stated, I am of the opinion 
that this court has jurisdiction of the claim, and that 
judgment should be given for the claimant. 

Swift, P. J., concurs in opinions of Eodenbeck and 
Murray, JJ. 



Margaret Bonneville, Personally and as Guardian 
ad litem for Bettie B. Bonneville, Roy Bonneville, 
Cleora a. Bonneville, Sarah II. Bonneville and 
Ellen S. Bonneville, v. The State of New York. 

Claim No. 8998. 
State Fish ITatchory. 

Where a claim is made for a ponnanont appropriation of land for a 
State fish hatchery under an onablin*? act { L. 1006, cb. 077), which 
provides that upon failure to agree tlie claimant may submit bis claim 
to the Court of Claims *' for the value of such land " the claimant is 
entitled not only to the value of the land taken but to the damages to 
the remainder of the land not taken. (State Constitution, art. 1. § 6.) 
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Under such a claim there being no question of benefits iiivolved the 
compensation may be measured by the difference in the value of the 
property before and after the taking or by the value of the land taken 
plus the damages to the remainder. {Troy d Boston R, R. Co. v. Lee, 
13 Barb. 169; South Buifalo Ry, Co. v. Kirkover, 86 App. Div. 65; 
airnmed, 176 N. Y. 301; Lewis Eminent Domain, § 471.) 

(Decided November 16. 1908.) 

A PART of the claimant's land was appropriated by 
the Forest, Fish and Game Commissioner for the pur- 
poses of fish hatchery. The question involved was the 
compensation to wliich claimant was entitled. 

John L, Crandell, for claimant. 

TVilliam S. Jackson, Attorney-General, and George P. 
Decker, Deputy Attorney-General, for the State. 

RoDENBECK, J. This is a claim for land appropriated 
by the State for fish hatchery purposes. The statute 
under which the acquisition was authorized is Laws of 
1906, chapter 677. It provides that there shall be ac- 
quired by the Forest, Fish and Game Commissioner a 
suitable site on the Hudson river or some tributary 
thereof in this State for the propagation of shad and 
bass, and that the site shall be selected by the Commis- 
sioner, and the title acquired by purchase or as pre- 
scribed by chapter 591 of the Laws of 1904. The latter 
statute provides that if the Commissioner and the 
owner are unable to agree upon the value of the prop- 
erty appropriated within two years after the service of 
notice of appropriation, the owner may present his 
claim to the Court of Claims ** for the value of such 
land." The premises taken consist of eleven acres, 
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with water rights, situated in the town of Livingston, 
county of Columbia, and forms a part of fifty acres of 
land belonging to the claimants, and used as a country 
home. There are two streams traversing the land 
taken, one known as the Kline Kill and the other known 
as the Eoeliff Jansen Kill. The former stream forms 
a part of the boundary of the eleven acres of land taken, 
and is a stream of sufficiently pure water to be used for 
the propagation of fish by the State, and is capable of 
furnishing extensive water power. It flows into the 
Boeliff Jansen Kill, which in turn passes down to the 
Hudson river, so that fish released from the hatchery 
may find their way into the Hudson river. The char- 
acter of the land taken is rather precipitous, and from 
the property, the Hudson river and the mountainous 
country in the vicinity can be seen, making the premises 
atti^active for a country home for which the claimants 
were using it. Upon the original thirty-nine acres there 
is located a dwelling and attractive outbuildings, con- 
structed of cement and wood. Upon the eleven acres 
there was at the time of its appropriation a fair-sized 
farmhouse and barn and a smaller house. The eleven 
acres were purchased by claimants' ancestor in 1905, 
and were designed, among other things, to furnish 
water to the original thirty-nine acres. It is claimed 
that the appropriation of the eleven acres impairs the 
value of the remaining thirty-nine acres. This depreci- 
ation of value is placed at $1,000 in the claim, while 
$5,000 is asked as the value of the land, buildings and 
water rights actually taken. Upon the trial the amount 
of damages proven varied froTn.$l,0(X) to $4 500. The 
estimates of the witnesses, on behalf of the claimants. 
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range from $4,000 to $4,500, while those for the State 
varied from $1,000 to $1,200. All of the witnesses, how- 
ever, proceeded upon the theory that the measure of 
damages to the claimants was the value of the eleven 
acres appropriated thereby, not taking into account any 
depreciation in the value of the portion of the premises 
that remained. In this respect I do not think that the 
correct rule for measuring the claimants' damages was 
followed. The Constitution guaranteed the claimants' 
just compensation (art. 1, § 6), and is not complied 
with where only a part of the land is taken by an 
appraisement only of the value of the part taken. 
Wood on Eailroads says: ^' The real inquiry is what 
was the fair market value of the land before the tak- 
ing and what is its fair market value since the taking, 
etc.," and in Troy & Boston R, R. Co. v. Lee (13 
Barb. 169) it was said: '^ The proper inquiry is what 
is the entire property now fairly worth in the mar- 
ket, and what would that part not taken be worth 
after the improvement is made? " This is one way of 
stating the rule for measuring '' just compensation," 
but another is stated by Lewis on Eminent Domain as 
follows : * * Where part of a tract is taken, just com- 
pensation would, therefore, consist of the value of the 
part taken and damages to the remainder, etc." 
(§ 471.) This metliod is approved in South Buffalo 
Railway Co. v. Kirkover (86 App. Div. 65), where 
Judge McClellan said: ^' The rule applicable to the 
measure of damages in a case where a portion of a 
tract of land is sought to })e acquired by condemnation 
proceedings * * * may be stated to be that the 
owner is entitled to recover the market valu-e of the 
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premises actually taken, * * * but in addition such 
landowner is entitled to recover any damages which 
resulted to the portion of his premises not taken." 
(Page 65.) The rule adopted in this case in the Ap- 
pellate Division was affirmed in the Court of Appeals, 
176 N. Y. 301, where, in the course of his opinion, Judge 
Bartlett says: *' It is reasonable that where the State 
in the exercise of the right of eminent domain sees fit 
to take the property of a citizen without his consent, 
paying therefor such damages as are the result of the 
taking, the commissioners in the condemnation pro- 
ceedings should not only be permitted, but required, to 
award the owner a sum that will fully indemnify him 
as to those proximate and consequential damages flow- 
ing from this act of sovereign power." (Page 306.) 
Claimants' damages, therefore, may be measured either 
by estimating the difference in the value of the prop- 
erty before and after the appropriation or by placing 
a value upon the land actually taken and estimating 
the damages to the portion of the premises remaining. 
Either of these rules enables the claimants to recover 
just compensation for the injury which was sustained 
by reason of the appropriation of a part of the prem- 
ises. The fact that the statute under which the pro- 
ceedings are taken authorizes tlie claimants to file a 
claim for the '* value of the land " does not change 
the rule that the claimants are entitled to recover not 
only the value of the land taken, but the damages to 
the portion of their premises which remains. It ap- 
pears that the premises were purchased for $700, April 
20, 1905. This amount, however, does not necessarily 
represent the value of the premises at the time of the 
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appropriation, February 11, 1907, nor does the value 
of the eleven acres at the time of the appropriation rep- 
resent as above stated the compensation to which the 
claimants are entitled. If the addition of the eleven 
acres to the original thirty-nine acres added any value 
to the latter this is an element which must be taken 
into account. The value of the fifty acres together may 
be more than the thirty-nine acres and eleven acres 
taken separately. The value of the eleven acres alone, 
therefore, does not represent the just compensation to 
which claimants are entitled unless the claimants have 
waived their claim to the depreciation of the balance 
of the property. As already stated, the claim contains 
an item of $1,000 for the depreciation to the remainder 
of the property, but on the witness stand, Mrs. Bonne- 
ville testified: **A. I am deprived of all the water. 1 
could have had water in my house and land and was de- 
prived of that. That was what my husband bought it 
for. When he saw it he said nobody wanted it and he 
bought it and intended to put a tenement on there and 
supply the whole place with water. That makes my 
place less valuable." A majority of the court made 
an inspection of the premises and the award herein 
is based not only upon the evidence taken upon the 
trial, but upon such examination before inspection the 
premises were found to be beautifully located for the 
purposes of a country residence and the eleven acres 
which were taken formed an attractive part of the 
whole premises and contained an abundant supply of 
pure running water with possibilities of an extensive 
development of water power. Under such evidence as 
was' presented to the court and upon a view of the 
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premises we think the claim^mts are entitled to the 
sum of $2,300, which represents not only the value of 
the land actually taken, but the amount of the deprecia- 
tion to that part of the premises remaining after such 
appropriation, with interest from the date of the ap- 
propriation. 

Swift, P. J., and Murray, J., concurring. 



The Fulton Light, Heat and Power Company and 
Milton J. Warner v. The State of New York. 

Claim No. 9103. 

The general nile for the construction of grants by the State Mhere 
there is a valuable consideration does not differ from that which applies 
to grants by individuals and where the grant is in the nature of a 
patent of land by the State given for military ecrvice there is an ade- 
quate consideration and the rule applies. 

The rule as to the Oswego river, a nontidal nonboundary stream, is 
that the title to the bed and the riparian rights incident thereto go 
with the ownership of the land bounding the stream unless reserved, 
such reservation if not an express one, to be determined by the lan- 
guage of the grant or conveyance in the light of the presumption which 
favors an extension of the title to the center of the stream. 

Descriptions in a State grant and private conveyances of land on 
the Oswego river in view of all the circumstances describing the prop- 
erty as beginning " at a white ash sapling ♦ ♦ • standing on the east 
shore of said Oswego river and running thence * * * to the said river 
and then up along the same to the place of beginning " (State G-rant 
1793); "to the Oswego river" and "down the Oswego river" (1836) ; 
lot number 3 on a certain map which carried tlie lines out into the 
river; "to the Oswego river thence do\^n said river;** "to the center 
of the Oswego river *' and " along the center of the Oswego river " 
(1882); "to the center of the Oswego river thence meandering the 
center of the river" (1902) ; reserving the water of the river (1828) ; 
" westerly to the Oswego river " and " on the west by the Oswego 
river;" "to the middle of the Oswogo river or as far as our rights 
extend into said river; thence northerly along tlie middle of said river" 
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(184S); '-to the Oswego river thence up along the river" (1828); 
conveying the right to use the bed of the river (1830) ; ** to the middle 
of the Oswego river or as far as the right of said parties hereto 
extend into said river" (1854); slio\v an intention to convey to the 
center of t]ie river and in view of the presumption in such cases did 
convey to the center of the Oswego river (Gerard Titles to Real Prop- 
erty p. 515; Mott V. Mott, 68 N. Y. 246; Carial Comrs. V. People, 5 
Wend. 423; iScmca ^'ation v. Knight, 23 N. Y. 41)8; Van \\ inkle v. 
Van \Vinklr, 184 X. Y. 205; Comrs. v. Kcwpshall 26 Wind. 403; 
Chenango Bridge Co. v. Paige, 83 N. Y. 178; timith v. City of Booh- 
ester, 92 N. Y. 463; Gouverncur v. xY. /. Co., 134 X. Y. 355; Waller v. 
State, 144 N. Y. 579; Lakeside Paper Co. v. State, 15 App. Div. 169; 
Varick v. Smith, 5 Paige 136; 9 Paige 547; Van Buren v. Baker, 12 
N. Y. St. Rep. 209). 

In a grant or conveyance beginning at a sapling "on the east shore " 
and extending " to the said river and then up along the same to the 
place of beginning '* tlie sapling is to be regarded as marking the loca- 
tion of the south line ratlier than the starting point of the description 
{Van Winkle v. Van Wi7ikle, 184 N. Y. 203), and is to be distinguished 
from those cases where the description runs along the " shore " or to the 
"bank" (Child v. Starr, 4 Hill 369). 

A convej-ance in a long chain of title which conve3-3 " to the bank 
or edge of the Oswego liver then down the river on the edge of the 
river to the place of beginning '' is cured by subsequent words in the 
same conveyance summing it up as a " tract of land granted by the 
State to Conrad Steen " which grant carried the title to the center of 
the river {Oiushy v. Jones, 73 N. Y. 621). 

The practical construction placed upon the foregoing conveyances by 
the parties as shown by their acts and the adverse possession of the 
property and rights claimed for more than half a century confirms the 
construction above given to the State patent and subsequent convey- 
ances and establishes the title of tlie claimants to the center of the 
Oswego river {Matter of Comrs., 37 Hun 537; Timpaon v. Mayor, 
5 App, Div. 429; People v. Livingston, 8 Barb. 253; People v. Clarke, 
10 Barb. 120; People v. Arywld, 4 N. Y. 508; People v. Van Rensselaer, 
9 N. Y. 291; People v. Rector, etc., 22 N. Y. 44). 

There is attached to such grant and conveyances riparian rights in 
the stream, so far as th^y have not been appropriated heretofore by the 
State for the Oswego canal, that are property rights that cannot be 
taken by the State for the Barge canal without compensation under 
the claim of improving the river where the river at the place in ques- 
tion is naturally non-navigable and the improvement departs from the 
river above tlie land in question and returns to it below by a sidecnt. 
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The State appropriated riparian rights originally attached to the 
land for the Oswego canal but the extent of these appropriations is left 
undetermined as well as the riparian rights remaining in the claimants. 

Barge Canal, Permanent Approiwiation, Oswego Canal. 

The claimants are the owners of land bordering upon 
the Oswego river at the city of Fulton conducting 
thereon an electric light power plant. The State served 
upon them a notice of appropriation appropriating a 
part of the premises including such riparian rights as 
belonged to them. It was contended upon the hearing 
that the claimants' title did not extend to the center of 
the river and that the work constituted an improvement 
of the river and that the State had previously appro- 
priated the waters of the Oswego river for the Oswego 
canal and that claimants were not entitled to compen- 
sation for any riparian rights. The title of the claim- 
ants goes back to a patent to one Conrad Steen which 
describes the land as ^* beginning at the northwest 
corner of a tract of one thousand four hundred and 
forty acres of land granted to Garret II. Van Waggenen 
at a white ash sapling marked on the southerly side 
W. H. and on the northerly side C. S. standing on the 
east shore of said Oswego river, and running thence 
east forty-two chains, then north forty-five chains, 
then west forty-eight chains to the said river, and 
then up along the same to the place of beginning, 
containing two hundred acres." It is claimed that 
this description and descriptions in subsequent deeds 
with the occupancy of the premises give claimants 
good title to the land appropriated and riparian 
rights attached thereto. In this opinion only the ques- 
tion of claimants' title is passed upon. The extent 
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of its riparian rights was reserved for a future 
decision. Other facts and points involved in the case 
appear in the opinion. 

The following maps are self-explanatory and are at- 
tached for a clearer understanding of the situation. 

William S. Jackson, Attorney-Generail, and George P. 
Decker, Deputy Attorney-General. 

Edward R. O'Malley, Attorney-General, and Daniel 
E. Brong, Deputy Attorney-General, for the State. 

Hugo Hirsh {Charles A, Collin, JoJm P. Wells, W. 
D. Gaillard, G. C. Warner, Geo. J, Gillespie, N. R. 
Holmes, F. B, Hunt, James T. Clark and R. H. Golds- 
horough, of counsel), for claimants. 

RoDENBECK, J. This is a proceeding taken by the 
State to acquire title to certain property alleged to be 
owned by the claimants situated on the Oswego river 
at the city of Fulton. Part of the property is located 
at the east end of what is known as the State dam at 
Fulton, a dam constructed for furnishing a supply of 
water to the Oswego canal and other portions of the 
property are located northerly therefrom but border- 
ing upon the Oswego river. The so-called power plant 
property is used by the claimants as a power station 
for the development of electricity for which it finds a 
market in the city of Fulton and elsewhere. It uses as 
a means for developing electricity part of the time the 
water of the Oswego river which is held back at this 
point by the dam above mentioned constructed by the 
State in connection with the Oswego canal. This canal 
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was completed about the year 1826 and opened into the 
Oswego river at the dam in question the back water of 
the dam furnishing a supply for the operation of the 
canal. In 1857 the State improved the Oswego canal 
by extending it southerly from the said State dam. 
Since the original construction of the canal in 1826 the 
State has continued down to the present time to oper- 
ate it as a part of the canal system of the State and now 
proposes to improve it still further by the construction 
of an enlarged canal. This canal is being constructed 
along the margin of the Oswego river at the point in 
question and to acquire the property necessary the 
State has served notice of appropriation upon the 
claimants. Three notices have been served affecting 
three separate parcels of land owned by them. One is 
known as the power plant station and is located at the 
dam. Another is called the Kenyon Mills property and 
is a short distance north from the power plant station 
and the third is the Genesee Mills property located 
still farther north. In two of these notices the State 
not only describes the land which it deems necessary 
but provides for the taking of the riparian rights of 
the owners. The State now challenges the ownership 
of the claimants not only of the riparian rights which 
it specified but of the land itself which it specifically 
describes. The position of the State in a general way 
so far as the title of the claimants is concerned is that 
the original patent of the land on the Oswego river at 
this point does not extend to the center of the river, that 
the claimants have no land or riparian rights with 
which the State is interfering and that if this position 
is incorrect the land and riparian rights sought to be 
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condemned were actually acquired by the State in the 
course of the construction of the Oswego canal and 
there is nothing to appropriate. This main contention 
and its subordinate propositions have been so earn- 
estly and industriously urged by the learned Deputy 
Attorney-General that it has been deemed necessary 
to examine at considerable length the various argu- 
ments advanced in support of his position. 

At the very outset of the case the proposition was 
urged that the usual rules for the interpretation of a 
conveyance between individuals where the conveyance 
was of property on the bank of a watercourse did not 
apply to the State and that all patents by the State must 
be construed favorably to the State. It was argued 
that the usual presumption of ownership to the mid- 
dle of a nontidal stream which applies in the case of 
a conveyance by an individual did not extend to the 
State and that no riparian rights were attached to a 
patent of upland made by the State unless they were 
in express tenns included in the language of the patent. 
It is necessary to consider this preliminary proposition 
before undertaking to interpret the language of the 
patent through which claimants derived their title. In 
examining this question it must be borne in mind that 
the general rule is that the State is to be governed in 
its controversies in court by the same principles of law 
that apply as between individuals. The State cannot 
be sued without its consent and it has imposed certain 
limitations upon its right to be sued, but when it is 
fairly in court it is to be judged by the same rules 
whicli it has laid down for the settlement of disputes 
in court bv^tween its own citizens. (People v. Canal 
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Board, 55 N. Y. 395; People v. Stevens, 71 N. Y. 537.) 
The general rule for the construction of grants by the 
State where there is a valuable consideration does not 
differ from that which applies to grants by indixaduals. 
Certain grants by the State are construed strictly 
against the grantee but this rule does not apply to 
grants of real estate by the State where there is a con- 
sideration. The construction of State grants is dis- 
cussed in Langdon v. Mayor of the City of New York 
(93 N. Y. 145), where after discussing various cases 
on the subject, Judge Earl says: ** We have thus suf- 
ficiently referred to authorities as to the rule for the 
construction of public grants. It will be seen that the 
common law is recognized in this country, which re- 
quires all grants by the^ sovereign of exclusive privi- 
leges and franchises, and all gratuitous grants of land 
should be strictly construed against the grantee; but 
that the same strict rule of construction should not be 
applied to grants of land made for a valuable and ade- 
quate consideration paid or agreed to be paid by the 
grantee.'' Where the grant is in the nature of a patent 
of land by the State given for military services there 
is an adequate consideration for the grant and the rule 
above laid down applies. Such a patent is not only 
a grant of real property which would take it out of the 
exception to the general rule above mentioned but it 
is based upon a sufficient consideration so that it is to 
be construed the same as if it were a grant between in- 
dividuals. It is in no sense a ^rant of an exclusive 
privilege and franchise or a gratuitous grant or a grant 
of rights which are vested in the pul)lio at large and is 
therefore to be construed against the State ratlu^r than 
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against the grantee. Rights which the State holds in 
trust for the public use such as the supervision of pub- 
lic highways and the control of navigable waters are 
inalienable but lands owned by the State bordering 
upon a stream or land under the water of a stream 
whether it is a tide-water stream or not is a mere right 
of property and not a prerogative of tlie sovereign and 
can be disposed of by the State as if owned by an in- 
dividual according to the laws relating thereto and 
when transferred the grant is to be construed like any 
other conveyance of real property. In deciding this 
case therefore the State is governed by the same rules 
of law as would apply were the contest one between in- 
dividuals instead of a controversy in which the State 
is involved as a party. {Varick v. Smith, 5 Paige 136 
[1835], 9 Paige 558 [1842]; Van Bur en v. Baker, 12 
N. Y. St. Rep. 211; Gere v. McChesney, 84 App. Div. 
40.) 

The foregoing relates to the general rules applicable 
in the courts where the State is a party and there still 
remains the inquiry as to what specific rules of inter- 
pretation apply to the conveyance to the claimants and 
their predecessors in determining whether or not their 
title extends to the center of the Oswego river. In de- 
termining this question as applicable to this case, it 
should be noted at the outset that the decisions of other 
States upon this point are of little value for each juris- 
diction is a law unto itself as to the rights of riparian 
owners and the different State courts have not ruled 
consistently upon this phase of the case. The United 
States Supreme Court has held that with regard to 
grants by the government of land bordering on tide 
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water the title to tlie shore and land under water in 
front of land so granted inures to the State within 
which they are situated but that as to the extent to 
which this prerogative of the State over land under 
water of such stream extends depends upon the law of 
each State. {Hardin v. Jordan, 140 U. S. 381.) All of 
the parties concerned in this case concede that so far 
as tide water is concerned the title of a grant of land 
under the shore extends only to high-water mark, but 
it is contended by the learned Deputy Attorney-Gen- 
eral that the common-law rule which carries the title 
of a grant on a nontidal stream to the center of the 
stream does not apply in this State, but that the ques- 
tion as to the interpretation of such a grant must be 
decided by the size and usage of the stream. 

The rule which he invokes would be a rather uncer- 
tain guide for interpreting the title to land under water 
and would require the reversal of the settled law of 
the State. The decisions of the courts upon this ques- 
tion in the early history of the State are not entirely 
consistent and the common-law rule which prevailed 
in England was not always adhered to but the current 
of decisions in recent years has been uniform in adopt- 
ing the common-law rule with but a single exception 
relating to streams or bodies of water which form 
boundaries between the State and other States or 
countries. It has been uniformly held that grants of 
land on the Hudson river which is a tide-water stream, 
in the absence of express language covering the bed 
of the stream carried the title only to higli-water mark 
and that the bed of the river remained in the State until 
expressly granted. {Palmer v. Mulligan, 3 Caines 307; 
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Gould V. N. Y. C, 6 N. Y. 522; People v. Tibbetts, 19 
N. Y. 523; Mayor v. Starin, 106 N. Y. 19; Langdon v. 
Mayor, 93 N. Y. 145; Sage y. Mayor, 154 N. Y. 79; 
Knickerbocker Ice Co. v. SMdtz, 116 N. Y. 388; Runi- 
sey V. N.. F. <& N. E. R. R. Co., 114 N. Y. 427.) The 
same doctrine lias been applied to Great South bay 
where the tide ebbs and flows {People ex rel. Howell v. 
Jessup, 160 N. Y. 260) ; and to the Connecticut river 
a tidal stream. {Smith v. Bartlett, 180 N. Y. 365.) 
The first cases interpreting grants on tide-water 
streams held that the owner of land bordering on 
the stream had title to high- water mark and that he 
had no claim even to a right of access to the stream, 
{Gould V. A^ Y. C, 6 N. Y. 522) but later cases changed 
this rule and extended the right of riparian owners 
upon tide water farther than the common-law rule in 
such cases. The doctrine laid down in the Gould case 
was overruled in Rmnsey v. N. Y. & N. E. R. R. Co. 
(114 N. Y. 427), which held that a riparian owner on 
the Hudson river a tidal stream had a right of access 
to the stream which could not be cut off without mak- 
ing compensation to him and in the cases of People ex 
rel. Howell v. Jessup (160 N. Y. 260), and Town of 
Brookhaven v. Smith (188 N. Y. 74), the rights of ri- 
parian owners on tide waters was still farther extended. 
These cases show that the courts have not followed 
strictly the common-law rule as to tidal streams but 
that in tlie case of tide waters they have extended 
rather than narrowed the rights of riparian owners so 
that it may be said to be the law of this State that the 
rights of the owner of the land bounding a tidal stream 
include not only a ** right of access to the navigable 
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part of the river in front of riparian lands for the pur- 
pose of loading boats, drawing nets and the like '' 
(^Sage v. Mayor, etc., of N. Y., 154 N. Y. 61) but the 
right to erect and use a suitable wharf or pier from his 
land into the water provided he does not interfere with 
public navigation. {Town of Brookhaven v. Smith, 
188 N. Y. 74.) In the case of nontidal streams the com- 
mon-law rule was that the owner of the land on the 
stream of common right had the title to the bed of the 
stream to its center. This rule has been adhered to in 
recent years by the courts with a single exception re- 
lating to boundary streams or bodies of water. In the 
following cases the effect of the rule has been accom- 
plished, whether the result was attained by a construc- 
tion based upon the common-law right of ownership or 
upon the presumption arising from a grant or from 
the interpretation of the language of the grant itself : 
Commissioners v. Kempshall (26 Wend. 404) ; Varick 
V. Smith (5 Paige 136, 9 Paige 547) ; Chenango Bridge 
Co. V. Paige (83 N. Y. 168) ; Smith v. City of Roches- 
ter (92 N. Y. 463) ; Gouvcrncur v. National Ice Co. 
(134 N. Y. 355) ; Waller v. State (144 N. Y. 579) ; Neal 
v. City of Rochester (156 N. Y. 213). The only excep- 
tion to the common-law rule made in this State as al- 
ready remarked is in the case of boundary streams or 
lakes separating the State from other States or coun- 
tries. {Champlain R. R. v. Valentine, 19 Barb. 484; 
Matter Commissioners State Reservation at Niagara, 
37 Hun 537.) The cases involving the Moliawk river 
which is not a tidal stream are not exceptions to tlie 
common-law rule since in the case of the ]\roliawlv river 
there was a reservation of tlie title of tlio stream and 
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bed of the stream in the State. {Canal Appraisers v. 
People, 17 Wend. 571 ; People v. Canal Appraisers, 33 
N. Y. 461; People v. Page, 39 App. Div. 110.) The rule 
deducible from these cases as to nontidal streams is 
that the title to the bed and the riparian rights incident 
thereto go with the ownership of the land bounding the 
stream unless reserved, such reservation if not an ex- 
press one, to be determined by the language of the 
grant or conveyance in the light of the presumption 
which favors an extension to the center of the stream 
of the title of the land bounding the stream with the ex- 
ception of boundary streams and bodies of water which 
like Niagara river and Lake Champlain require an 
express grant from the State to give title. 

In examining the cases confusion will result unless 
it is 1)0 rne in mind that the term '* navigable " at com- 
mon law and in a legal sense means a stream where 
the tide ebbs and flows and it must always be kept in 
mind that whatever may be the rights of the owner of 
the upland in the bed of a navigable stream whether the 
term navigable be used in its legal sense or as used in 
common speech these rights are always subject to the 
paramount right of the State and the Federal govern- 
ment to improve navigation and regulate commerce. We 
have nothing to do in this case with the rule applicable 
to tide water streams for it is conceded that the Os- 
wego is not a tide-water stream. It is not a boundary 
stream so that it does not come within the exception 
to the common-law rule above noted. Being neither a 
tide-water nor a boundary stream it falls in the cate- 
gory of those streams, a grant of land on the shore of 
which is presumed to carry title to the center of the 
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stream. In determining this case therefore there may 
be eliminated all consideration of cases applicable to 
tide-water and boundary streams and recourse must be 
had to authorities touching other streams and water- 
courses. The fact that this river is quite a large one 
and is capable of furnishing at the point in question 
considerable water power does not change the rule; 
nor is the rule affected by the fact that the Oswego 
river may in certain portions of it be a navigable 
stream in fact, for its navigability in fact merely af- 
fects the question of the public right to transporta- 
tion upon its surface. {Morgan v. King, 35 N. Y. 458.) 
The riparian rights of the owner of the upland on a 
tide-water stream or on a nontidal stream which is 
navigable in fact is subject to the paramount right of 
the State and Federal government to improve naviga- 
tion and regulate commerce and as the learned Dep- 
uty Attorney-General claims in this case that the con- 
struction of the Barge canal at the place in question 
is to be construed as an improvement of the Oswego 
river within the reserved power of the State it becomes 
necessary to pass upon this point before taking up the 
interpretation of the patent under which the claim- 
ants hold title because if this contention is correct it is 
immaterial whether claimants own to the center of the 
river or not. This position of the State however is 
not tenable one as to the constrution of the Barge canal 
at this point is something entirely apart from the 
Oswego river except as it may be necessary to obtain 
from it an additional supply of water. It is not being 
built in the river and is a separate enterprise so far as 
this side-pass is concerned to be judged upon the same 
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basis, as affecting private rights, as if it were an en- 
terprise of a private corporation. On the plea of its 
sovereign right to improve navigation the State can- 
not abstract water from the Oswego river through a 
new and entirely independent channel without making 
compensation to those damaged thereby. There is no 
doubt but that the State might improve a stream navi- 
gable in fact by deepening its channel or removing ob- 
structions even those placed there by the owner of the 
bed of the stream but upon the plea of improving navi- 
gation and without interfering .with the bed of the river 
at all it cannot abstract water which it does not now own 
from the Oswego river and divert it from its natural 
channel to the injury of those owning riparian rights. 
In the construction of the Erie canal the State was 
held liable to make compensation for any land or water 
taken by it except such water as was actually controlled 
by the State. Even if the State had riparian rights by 
reason of ownership of land upon the shore of the 
stream it would not tliereby secure the right to ab- 
stract water and thus injure other riparian owners. 
The State stands in the same situation as a riparian 
owner that an individual does and can no more consume 
water the right to the use of which it does not own to 
the injury of riparian owners than can an individual. 
The Bari^e canal altliough a great enterprise stands 
upon the same footing as the Erie canal so far as ri- 
parian rights are concerned and the State can acquire 
no private property whether land or water and can in- 
terfere with no private rights in the construction of 
the canal without making compensation therefor. 
Waiving the question of the right of the State to inter- 
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fere with the Oswego river at the point where it is not 
and has not been navigable in fact {Morgan v. Kingy 
35 N. Y. 458), there is no doubt that the construction 
of the canal at this place does not come within the re- 
serve power of the State to improve the navigation of 
the river. As was said in Commissioners of Canal 
Fund V. Kempshall (26 Wend, at p. 421) : 

** I cannot assent to the position that the conceded 
common-law authority of .the State over such rivers 
for the purposes of navigation, comprehends the right 
to divert the waters to other purposes of artificial nav- 
igation wholly distinct from that of the river itself. 
The right of a public navigable highway on a river, if 
it be susceptible of it, or capable of being made so, is 
ail easement or servitude which, like other servitudes, 
public or private, is to be exercised without intrusion 
on the other proprietarj^ rights, beyond what is neces- 
sary for its due and fair enjoyment. To consider this 
right of sovereignty as involving also an unlimited 
right to the use of the waters for other purposes of 
transportation in another direction and channel, would 
be in contradiction of an acknowledged principle of the 
law of easements (already stated), that nothing passes 
an incident to a servitude but what is needed for the 
sufficient enjoyment of the right ' itself.' " 

The same principle is applied in Smith v. City of 
Rochester (92 N. Y. 484). {Beidler v. Sanitary Dis- 
trict, 211 111. 628.) 

Before proceeding to interpret the patent granted 

by the State in this instance it is necessary to examine 

another question raised by the State namely whether 

or not the land proposed to be taken was appropriated 

7 
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by the State for the Oswego canal at the time of 
its original construction or at the time of its en- 
largement. If this contention is correct, whatever 
riparian rights the claimants acquired under the pat- 
ent granted by the State were appropriated to the uses 
of the State when the Oswego canal was built or en- 
larged and they have long since lost any claim for com- 
pensation for such appropriatioii. This contention is 
based chiefly upon a map filed in 1834 showing the lands 
which had been appropriated by the State for the 
original Oswego canal. This map shows an erasure 
of the blue line at the location of the power plant prop- 
erty and the blue line which appears upon the map in 
place of the erased line it is claimed by the State em- 
bra<?es the property in question in this proceeding. 
Under the statutes under which the Oswego canal was 
constructed no map was required to be filed anterior 
to possession by the State of such real property as it 
deemed necessary for the construction of the canal. 
The State went into occupancy of such land as it 
deemed necessary and later in pursuance of the statutes 
filed a map of the land which it claimed had been ap- 
propriated, which map the statute made presumptive 
evidence of the title of the State. It is urged by the 
claimants that this map should not be followed because 
it does not comply with the statute requiring that the 
map shall show the boundaries of each parcel, the 
names of the former owners and the date of each title. 
This map appears to have been made substantially in 
compliance with the statute and it is too late to insist 
that the statute technically had not been complied with. 
The claimants' predecessors have had every oppor- 
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tunity to consult the map and ascertain to what ex- 
tent their property was affected by the appropriation 
made by the State. This is not a case where the owners 
have not had an opportunity of knowing by actual 
staking out or by filing of a map what land was actually 
appropriated. The cases of Yaw v. State (127 N. Y. 
190) and Hay den v. State (132 N. Y. 533) therefore 
do not apply. While the contention of the claimants 
however with reference to the validity of the map of 
1834 is not sound it does not appear as contended by 
the State that the lines on the map actually include the 
property sought to be appropriated in this proceeding. 
Passing over the question of the erasure which appears 
upon the map of 1834 as affecting its reliability and 
assuming the correctness of the blue line as shown on 
the map it does not appear that the premises sought to 
be taken are within the blue line appearing upon the 
map. The blue line showing the westerly boundary of 
the canal north of the dam does not extend to the dam 
nor is it prolonged westerly across the river so as to 
include the dam. If the State relies upon the blue line 
as showing the boundaries of its property no assump- 
tion will be indulged in to so extend any existing blue 
line as to include additional land. The line of the State 
property stops with the termination of the blue line. 
The map is to be accepted as showing the title of the 
State to land included within blue lines which actually 
appear upon the map and will not be taken to show 
the State's title to land which does not appear thus in- 
cluded. The blue lines on the west side of the river in- 
clude access to the dam but such access does not seem 
to have been inclosed within blue lines on the east- 
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«rly end of the dam perhaps because there existed there 
a mill site which the State did not deem necessary to 
take in the construction of the original Oswego canal. 
There is however another difficulty with the position 
of the State with r-eference to the map of 1834 namely 
the impossibility of locating the blue line shown upon 
the map in relation to the property sought to be con- 
demned. A former engineer of the State testified that 
in surveying for some public improvement at this point 
he was unable to locate the blue line in question ; and 
if a man. skilled in his profession employed by the 
State is unable to do so how is this court to determine 
where the line is merely by reference to the map of 
1834? Its exact location has not been shown and in 
.addition other maps have been filed which are at vari- 
ance with the blue line as shown upon the map of 1834 
as for instance the map of 1874 (Ex. 25) which shows 
a different location of the blue line from that of the 
map of 1834. According to the contention of the State 
the blue line of the map of 1834 would pass through 
the power-house station the location of which has 
never been questioned. Under these circumstances* 
the doctrine of practical location may be resorted to in 
order to establish the disputed line. {Sherman v. Kane, 
m N. Y. 72; Katz v. Kaiser, 154 N. Y. 298; Bell v. 
Hayes, 60 App. Div. 386.) The conclusion therefore 
is that the map of 1834 does not show the premises of 
the claimant as included within land appropriated by 
the State heretofore. This conclusion does not impair 
the title of the State to its canal land and is not at vari- 
ance with the rule that no length of occupancy of canal* 
land will give title to the trespasser. This rule is based 
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upon the State's being able to establish the location of 
its property and does not extend to a case where the 
blue line is in doubt in which case it is a matter of 
proof whether the piece of property belongs to the State 
or to a private individual. Where the location how- 
ever of the blue line is known no length of occupancy 
of property embraced within the blue line will give a 
title to an occupant. In this case not only is it impos- 
sible so far as the proofs show to locate the blue line 
as it appears upon the map of 1834 but the blue line 
which actually appears upon the map does not include 
the premises here sought to be condemned by reason 
of the failure to continue lines which appear upon the 
map so as to include them. In addition to what has been 
said the State authorities pursuant to the statutes havet 
filed maps upon which these proceedings are based 
under which the premises in question are sought to be 
appropriated for the Barge canal indicating that the 
present engineering staff of the State did not consider 
these lands as embraced within tlie lands heretofore 
acquired by the State. The conclusion therefore upon 
this branch of the case is that the title of the State un- 
der previous appropriations does not cover tlie land 
in this proceeding. 

Another question raised by the learned Deputy At- 
torney-General which will require discussion before 
taking up the construction of the State's patent is that 
with reference to the exception by the State of the 
portage around Oswego Falls. It is claimed by the 
State that this portage extended from a point consid- 
erably south of the premises in question to a point 
northerly therefrom thus including the land appropri- 
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ated. On the testimony of oral witnesses it appears 
that there existed a portage on the east bank of the Os- 
wego river from above the Oswego Falls which is 
south of the premises in question down to a point be- 
low the rapids far north of the claimant's land. If 
this portage described by the witnesses is the one meant 
in the statute it covered the premises sought to be con- 
demned. A reading of the statute however shows that 
the portage did not include necessarily the land of the 
claimants and subsequent acts of the State show con- 
clusively that the statute was not interpreted by State 
officers to cover claimants' land. The reservation for 
a portage contained in chapter 63 of the Laws of 1784 
covers a strip of land ten chains wide and twenty 
chains above and below the Oswego Falls. The statute 
it is true is capable of another construction namely that 
the reservation began twenty chains above where the 
batteaux were usually taken out of the river and ex- 
tended northerly twenty chains below where the bat- 
teaux were usually put into the river but this construc- 
tion does notaccord with the interpretation placed upon 
the statute by the State itself. In Exhibit D there is 
a reference to a ** short carrying place " at Oswego 
Falls, which is hardly the portage described by the 
State's witnesses and in Exhibit B the Surveyor-Gen- 
eral who had reported on the Stene patent long after 
the patent had been granted by the State, says that the 
use of the old portage would be superseded by a store- 
house built on the edge of the falls and that the prin- 
cipal landing places were on private property and that 
the reasons which induced the making of the reserva- 
tion no longer existed with equal force for its reten- 
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tion indicating that at that time which was in 1820 the 
portage which existed was outside the Stene patent 
through which claimants derived their title. That this 
construction is correct is borne out by the report of 
Simeon DeWitt the Surveyor-General who certified in 
1793 to the Governor and the Commissioners of the 
Land OflSce in connection with the proposed grant to 
Stene that ^* it is no part of land reserved to the use 
of the People of the State. ' ' (Ex. V.) Finally we find 
in the Van Waggenen patent which is a grant of land 
immediately soutli and adjacent to the land granted by 
the Stene patent a reservation of a portage which cor- 
responds with the interpretation here placed upon the 
statute of 1784. The land described in the Van Wag- 
genen patent beginning on the east bank of the river 
extends easterly then northerly then westerly then 
southerly to *^ land reserved to the use of the People 
of this State and at the said Oswego Falls " then passes 
around the reservation back to the place of beginning. 
The land thus reserved in the Van Waggenen patent 
corresponds with the dimensions of the portage given 
in the statute of 1784 as here interpreted namely ten 
chains wide and forty chains long. It appears there- 
fore from an examination of the statute of 1784, con- 
temporaneous evidence, and the construction placed 
upon the statute by the State, that the portage reserved 
in the statute does not cover the premises sought to 
be taken. 

A further contention is made by the State which if 
sound would make it unnecessary to interpret the 
Stone patent and claimants' chain of title namely that 
the State- had prior to the making of the patent to 
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Conrad Stene granted to the Western Inland Lock 
Navigation Company all the water of the Oswego river. 
If this position is sound, there were no riparian rights 
that the State could convey to Conrad Stene, for the 
statute creating the Western Inland Lock Navigation 
Company antedates the Stene patent. At the time it 
incorporated the Western Inland Lock Navigation 
Company the State might have conveyed the bed of the 
Oswego river and all of the riparian rights in it just 
as it granted to the company the beds of the Alohawk 
and Hudson rivers for the State had not previously 
granted to any individual or company the bed and 
riparian rights of the Oswego river. The statute how- 
ever does not grant to the company the bed of the 
Oswego river and its water. There is nothing in the 
statute to justify any such generous gift on the part 
of the State. The act was passed March 30, 1792, and 
incorporated two companies known as the Western and 
Northern Inland Lock Navigation Companies, one for 
the purpose of establishing navigation from the Hud- 
son to Lake Champlain and the other with which we 
are here concerned for the purpose of opening lock 
navigation from the Hudson river to Lake Ontario and 
Seneca lake. The statute provides for the incorpora- 
tion the subscription to stock and other details with 
which we are not interested in this case and then 
enumerates the corporate powers of the company. It 
provides that the incorporators and their successors 
shall have perpetual succession and have the right to 
acquire hold and dispose of lands, rents, hereditaments, 
goods, chattels and effects of what kind nature or 
quality soever to the amount of $300,000 each; to sue 
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and be sued, to have a corporate seal, to make by-laws, 
ordinances regulations, the power of condemnation 
after a failure to agree with the owner of such rights 
as the company might desire and generally such 
powers as may be necessary to carry ^out the purposes 
of the act but nowhere do we find in the act any grant 
to the companies of any land in the bed of the Oswego 
river or any riparian rights in the river except as may 
be inferred from the fact that the company was given 
the right to construct its canal along the Oswego river 
so far as it might deem it expedient to do so. The 
statute gave the companies a certain length of time 
in which to construct their canals and it is sufficient 
here to observe that the limitation ran against the 
company so far as the Oswego river is concerned at the 
place where these premises are located. This act was 
amended December 20, 1792 by chapter 8 of the laws 
of that year by which the northern company was 
vested with the land under the Mohawk and Hudson 
rivers which it deemed necessary to occupy for the 
purposes of constructing its canal reserving however 
to the State the right to all land under the water not 
so occupied to be ap])ro])riated as the Legislature 
should from time to -time direct. There is nothing in 
this act granting any rights in the Oswego river. The 
act was again amended ]\rarch 9, 1793 by chapter 49 
of the Laws of 1793 but the act contains nothing bear- 
ing upon the question here involved namely whotlnu* 
or not the State had granted to the AVestern Inland 
Lock Navigation Company the riirht to tlie water of 
the Oswego river and the land under the water. 
Various amendments were made to the statute or 
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affected it but not in any respect pertinent to the 
present inquiry. Laws of 1795 chapter 38 relates to 
the stock of the company and the inspection of its 
minutes. Laws of 1796 chapter 61 relates to advances 
of money to the directors of the cbmpany and the loan 
of powder by public authorities. Laws of 1797 chap- 
ter 36 relates to the financial relief of the company. 
Laws of 1802 chapter 97 relates to the financial affairs 
of the company. Laws of 1806 chapter 77 grants to 
the company an extension of time. Notwithstanding 
the leniency shown by the State to the companies and 
the relief afforded them from time to time the affairs 
of the two companies did not prosper, etc., and finally 
in 1808 by chapter 222 the Western Inland Lock Navi- 
gation Company petitioned the Legislature to sur- 
render the grant made by the State west of the Oneida 
lake and the Legislature by chapter 222 accepted the 
surrender and restored in the State all rights granted 
to the company west of Oneida lake. The other rights 
retained by the company the Canal Commissioners were 
authorized by a later statute to acquire whenever they 
deemed it expedient for the interests of the State. 
(L. 1817, ch. 262.) The history of the Western 
Inland Lock Navigation Company therefore shows 
that the company never became vested with any land 
under the water of the Oswego river or with any of 
the water of the river but merely acquired authority 
from the State to construct a canal along a certain 
route, including the Oswego river within a certain 
period of time which condition was not complied with 
and that later whatever riglits had been granted were 
reverted to the State. The State therefore had full 
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authority at the time of the making of the Stene patent 
to grant to Stene the riparian rights attached to his 
upland and, even if it had not, the subsequent acquisi- 
tion by the State of the grant made by it to the Western 
Inland Lock Navigation Company would inure to the 
benefit of Stene and his successors and correct any de- 
fect there might be in his title with reference to riparian 
rights. The State is to be governed in a court of equity 
by the same rules as apply to individuals, and no indi- 
vidual under the language of the grant by the State 
under the circumstances of this case would be per- 
mitted to come in at this late day and claim that 
riparian rights which would under the usual construc- 
tion go with the Stene patent it had no power to con- 
vey where a few years after its conveyance it acquired 
the riparian rights in question. The doctrine of esto])- 
pel would operate to prevent the State from taking 
advantage of any such position and would vest in its 
grantee any rights which by a fair construction would 
go with its grant. {Tefft v. Miinson, 57 N. Y. 99.) 

The validity of the Stene patent as a conveyance of 
the bed of the river is attacked by the State on the 
ground that the statute required a special grant of land 
under water. If this were true, it would be a stron.ii: 
circumstance to take into account in construing tlie 
Stene patent but the statute in force at the time that 
the Stene patent was ii^ranted contained no such re- 
quirement. There was a statute whicli permitted tlie 
Canal Commissioners to grant land under the water of 
*' navigable rivers " as tliey mii>'ht deem necessary to 
promote the commerce of^tlie State i)rovi(led tliat tlie 
grant should be made to the owner of the adjacent land. 
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(L. 1728, ch. 67.) Under this statute the conveyance 
•conid only have been made to Stene and his successors 
in title but the term ** navigable '^ as used in this stat- 
ute has been held to mean a tidal stream and it there- 
fore has no application to this situation. The statute 
upon which reliance is placed by the State provides that 
"** lands under the water of navigable rivers " may be 
granted as the Commissioners might deem necessary 
*^ to promote the commerce " of the State. With refer- 
ence to the use of the term ** navigable " in this State, 
Vice-Chancellor Gridley said in Varick v. Smith (9 
Paige 556): ** I cannot think that the Legislature 
intended by this provision to declare that the doctrine 
of riparian ownership was applicable to rivers which 
were navigable in the most extended sense. The com- 
mon-law interi^retation of the term ' navigable ' had 
been settled. It had received a construction by adjudi- 
cation, and when applied to a river, it meant a river 
where the tide ebbed and flowed and by the principle 
of the common law the bed of such a stream belonged to 
the State." 

It is also urged by the State that the land actually 
laid off to Stene covered more than he was authorize} 
to take under the statute. The patent gave him 200 
acres but a survey made for this trial shows that there 
are 2()S acres in the upland not counting the acreage 
in tlie Oswego river to tlie center thereof. (Sten. Min., 
p. 40S.) After the trial Engineer Breen submitted a 
statement giving the area as 218 acres and Engineer 
Cushnian in a like statement says that it is impossible 
^* to determine accurately the original lines of the 
Stene location." Considering the means available at 
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the time that the Stene patent was made for measuring 
land, taking into account the character of- the premises 
and the difficulty of making a survey, the comparatively 
small value of the land at the time, the changes that 
may have occurred in the channel of the stream, the 
fact that 5 acres of each 100 acres was reserved for 
highway purposes no greater amount was granted to 
Stene than the statute allowed. Deducting 10 acres for 
highways Stene got 198 acres instead of 200 according 
to one of the State's witnesses. At the time that the 
Stene patent was made the acreage of the upland was 
the determining factor in fixing the amount of land 
convej^ed pursuant to the statute {Van Winkle v. Van 
Winkle, 184 N. Y. 203), as it was not usual and is not 
customary in grants to include the acreage of an adjoin- 
ing stream as a part of the acreage of the land con- 
veyed. 

** It is a matter of common knowledge, in respect to 
lands bordering on streams and other bodies of water^ 
that is usual in surveys, when made, to so describe the 
uplands as to compute the number of acres they con- 
tain, as generally in them, exclusive of the soil beneath, 
the water is mainly the value, and the quantity of the 
uplands embraced in a conveyance constitutes, in view 
of the situation, the basis for the measure of the con- 
sideration." {Gouverneur v. N. I. Co., 134 N. Y. 368.) 

There has thus been disposed of all preliminary ques- 
tions which affect claimants' title and we come down 
to the main issue in the case as to whether or not the 
patent granted by the State to Conrad Stene in 1793 
under which the claimants hold carried his title to the 
center of the Oswego river. If it did carry title to the 



Digitized by VjOOQ IC 



206 Fulton Light Co. v. The State of New York. 

Opinion of the Court, per Rodenbeck, J. 

center of the river and claimants have succeeded to 
that title they are in possession of such riparian rights 
as have not been disposed of by them or their prede- 
cessors in title or as have not been acquired subse- 
quently by the State. If the title does not go to the 
center of the river, but stops at the water's edge and 
the State has reserved the river to itself, water and bed, 
unless they have acquired riparian rights by prescrip- 
tion, the State may use the water of the Oswego river 
without making compensation therefor to them at 
least. Where the State owns the bed of the river and 
its water it can abstract the water for canal purposes 
according to the present state of our law which this 
court is bound to follow. {Canal Appraisers v. People, 
17 Wend. 571; People v. Canal Appraisers, 33 N. Y. 
461 ; People v. Page, 39 App. Div. 110.) We come now 
to the language of the Stene patent. By this instru- 
ment the State conveyed to Stene by an instrument 
approved by the Commissioners of the Land Office May 
10, 1793 in accordance with the location made by the 
Surveyor-General March 1793: 

^^All that certain tract of land situate in the county 
of Herkimer, on the east side of the Onondaga oi: 
Oswego river below the falls : Beginning at the north- 
west corner of a tract of one thousand four hundred 
and forty acres of land granted to Garrett H. Van 
Waggenen at a white ash sapling marked on the south- 
erly side W. H. and on the northerly side G. S., stand- 
ing on the east shore of said Oswego river, and running 
thence east forty-two chains, then north forty-five 
chains, then west forty-eight chains to the said river, 
and then up along the same to the place of beginning, 
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containing two hundred aci'es. Together with all and 
singular the rights, hereditaments and appurtenances 
to the same belonging, or in any wise appertaining. 
Excepting and reserving to ourselves all gold and sil- 
ver mines, and five acres of every hundred acres of the 
said tract of land for highways." 

This is the language upon which we are called upon 
to say whether or not claimants' title extends to the 
center of the river and which must be examined in the 
hght of the decisions of the court construing similar 
language, considering such facts as surround the case. 
The patent it will be observed describes its starting 
point both by reference to the northwest corner of an- 
other tract of land south thereof and by reference to a 
white ash sapling standing ^' on the east shore " of the 
Oswego river. At the very outset therefore reference 
must be had to the patent made to Garrett H. Van 
Waggenen which is the land referred to in the Stene 
patent. It is urged by the claimants that while in the 
Stene patent the starting point is a white ash sapling 
standing *' on the east shore " of the Oswego river the 
Van Waggenen patent extends to the center of the 
river and that therefore the other starting point men- 
tioned in the Stene patent the ** northwest corner " of 
the Van Waggenen patent is in the center of the river. 
There seems to be no such difference in the starting 
point as claimed. The north and south lines of the 
Van Waggenen patent are not the same length, the 
north line being nearly three times as long as the south 
line. There is no description in the Van WaggiBuen 
patent carrying the title to the patent expressly to the 
center of the river. The language of the patent goes 
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to the bank of the river and nowhere do we find the 
center of the river mentioned as one of the boundaries 
of the patent in express terms. It is true that the port- 
age reserved by the statute of 1784 is excepted from the 
Van Waggenen patent and that this portage carried 
with it a title in the State to the center of the river. 
This fact does not aid claimants as the title of the 
State to the center of the river depends upon the con- 
struction of the reservation in the Van Waggenen 
patent just as the title to the river bed opposite the 
land granted to Van Waggenen dei^ends upon the con- 
struction of the language of his grant. In construing 
the Stene patent therefore we are governed by the 
language of the patent which began at a white ash sap- 
ling standing ** on the east shore of the river," and 
then proceeded * * up along the same to the place of be- 
ginning." The question is, does this language carry 
the grant to the center of the river? In answering this 
question there must be borne in mind that the white 
ash sapling indicates the place of the south line rather 
than the starting point of the description {Van Winkle 
V. Van Winkle, 184 N. Y. 203) and that the words '' to 
the river " and *^ up along the same," distinguish the 
case from those cases where the description runs along 
the '' shore " or to the '' bank " {Child v. Starr, 4 
Hill 369). As already remarked, the patent must be 
treated as a grant made by the State for a valuable 
consideration, and must be interpreted in the light of 
the same rules which apply to a conveyance of land 
with similar language and in like situation between 
individuals. In examining the cases we must also re- 
member as heretofore stated that there is a presump- 
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tion except in the case of streams or bodies of water 
the title of which has been expressly reserved by tJie 
State and except in the case of tide-water streams and 
bodies of water, and boundary streams and bodies of 
water, that the title of the owner of the upland extends 
to the center of the stream. These propositions are 
abundantly supported by the adjudicated cases. It is 
unnecessary to review the course of litigation in this 
State involving riparian rights and it will be sufficient 
merely to refer to a few cases supporting the doctrines 
heretofore advanced bearing upon streams of the char- 
acter of the Oswego river. In the early cases there was 
a disposition at times to deviate from the common-law 
rule under which the owners of the upland held as of 
common right the title to the bed of nontidal streams. 
It was claimed that the situation in this country as to 
watercourses was not the same as in England where 
there were no large inland fresh-water streams or lakes. 
The courts however soon settled down to a uniform 
construction of such conveyances and a reference to a 
few cases will be sufficient to illustrate the rule appli- 
cable to .the present state of facts. At common law the 
bed of a nontidal stream to its center belonged as of 
common right to the owner of the upland. The courts 
of this State have not gone as far as the common law 
holds but there is a presumption in this State that 
where land is bounded by or on a nontidal stream the 
title extends to the center of the stream and this pre- 
sumption exists even against the State, where the con- 
veyance is for a consideration and there is nothing in 
the grant to indicate that the State intended to except 
the bed of the stream. While this presumption exists 
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there is always a question whether or not the convey- 
ance intended to include the land to the center of the 
stream. In construing the conveyance of land upon a 
stream or body of water more liberality must be 
allowed in interpreting the language of the conveyance 
because of the difficulty of locating the bounds of such 
land except by marks upon the shore of the stream. No 
monument can be placed in the center of the stream 
ordinarily and the cases construing conveyances, upon 
public highways must be examined in the light of this 
difference. The general rule as laid down in Gerard 
is as follows : 

*^ Land bounded, in general terms, by a small lake, 
pond or stream, above tide water, and not * navigable ' 
as so generally understood, is not bounded by the bank, 
but by the middle of the stream, unless otherwise speci- 
fied (subject to its use by the public as a highway), 
and the grantee has a right to use the land and water 
in any way not inconsistent with the public easement." 
(Gerard Titles to Eeal Estate, p. 515.) 

In Mott v. Mott (68 N. Y. 246) the court says: 

^' When lands are granted bounded upon a highway 
or a stream not navigable, unless by the terms of the 
grant, or by necessary implication, the highway or the 
bed of the stream are ej:cluded, a title will pass to the 
center of the highway or stream." (Page 252.) 

In Canal Commissioners v. People (5 Wend. 423) we 
find the following language : 

^' If the grant is bounded on the stream or along the 
same, or on the margin thereof or where any other 
words of similar import are used, the grant legally 
extends to the middle or thread of the stream; and not 
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only the bank but the bed of the river, and the islands 
therein * * * are conveyed to the grantee, unless 
they are expressly reserved, or the terms of the grant 
are such as to show a clear intention to exclude them 
from the general operation of the rule of law." 
(Page 444.) 

In Seneca Nation of Indians v. Knight (23 N. Y. 498) 
the court held: 

*'A boundary line running from a post on the north 
bank of a creek, * thence down the same and along the 
several meanders thereof to the place of beginning ', 
which was also the bank, includes the bed of the stream 
to the center." 

In Van Winkle v. Van Winkle (184 X. Y. 204) the 
rule is laid down as follows : 

** Where a line runs to a stake or to a mark upon a 
fence or a tree upon the bank of a stream or upon the 
side of a highway, and thence along the meandering of 
the stream or along the highway, the stake, mark or tree 
will be deemed to indicate the place of the line and 
not the end thereof, by reason of the difficulty of main 
taining a vis-ible object marking the corner in the 
middle of a stream or in the roadbed of a highway, 
thus vesting the title in the grantee." (Page 204.) 

These authorities are sufficient to indicate that a 
description like that contained in the grant from the 
State to Stene, beginning at a stake standing on the 
east shore of the said Oswego river and *' running 
thence forty-two chains then north forty-five chains 
then west forty-eight chains to the said river and then 
up along the same to the place of beginning " would 
carry the title to the center of the river. But thoro aro 
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many other authorities that might be cited to substan- 
tiate this view. 

In Commissioners of the Canal Fund v. Kempshall 
(26 Wend. 403 [1841]) the Genesee river was involved. 
The State was constructing a new aqueduct across the 
river in the course of the improvement of the Erie canal 
and Kempshall claimed that his gristmill situated on 
the river below the site of tlie aqueduct was interfered 
with by impairing the supply of water. At this point 
the Genesee river was nonnavigable in fact except that 
logs were occasionally floated to a sawmill past the 
premises. A dam was situated some distance above 
Kempshall 's property and the i-iver was navigable in 
fact for many miles to the south. Some distance below 
Kempshall 's property was situated the Genesee falls 
from the lower one of which the river was navigable to 
Lake Ontario. The head-note substantially summarizes 
the decision : 

** Fresh- water rivers, to the middle of the stream, 
belong to the owners of the adjacent banks. If navi- 
gable, the right of the owners is subject to the servitude 
of the public interest for passage or navigation. The 
owners, however, are entitled to the usufruct of the 
waters flowing in the rivers, as appurtenant to the fee 
of the adjoining banks, and for an interruption in the 
enjojTuent of their privileges in that respect, in conse- 
quence of public improvements made by the State, are 
entitled to compensation for damages sustained.^' 

The Chenango river was involved in the case of the 
Chenango Bridr/e Company v. Paige (83 N. Y. 178 
[1880]). In this case Judge Earl said: 

*' The Chenanc^o river is a fresh-water stream. It 
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is the private property of the riparian owners. The 
public, in such streams, have an easement only for navi- 
gation and for floating logs and timber. As well said 
in Ex parte Jennings (6 Cow. 518) : ^ The public right 
is one of passage, and nothing more, as in a common 
highway. It is called by the cases an easement; and 
the proprietor has a right to use the land and water 
of the river in any way not inconsistent with this ease- 
ment. If he make any erection rendering the passage 
of boats, etc., inconvenient or unsafe, he is guilty of a 
nuisance; and this is the only restriction which the law 
imposes upon him.' And when the case between these 
two bridge companies was first before this court (26 
How. Pr. 124), Judge Smith, in an opinion written by 
him, said: * The Chenango river is a fresh-water 
stream, in which the tide does not ebb and flow, and is, 
therefore, a private river. The riparian proprietors 
own the bed and the banks. As early as 1798 it was 
declared a public highway, but subject to the public 
easement for the purpose of navigation. The riparian 
owners might make such use of it as they pleased; 
might bridge and dam it, except as prohibited by acts 
of the Legislature, and might cross it with ferries, ex- 
cept as so forbidden.' The Legislature, except under 
the power of eminent domain, upon making compensa- 
tion, can interfere with such streams only for the pur- 
pose of regulating, preserving and protecting the public 
easement. Further than that, it has no more power 
over these fresh-water streams than over other private 
property. It may make laws for re.2;*nlatin.2: ])ooms, 
dams, ferries and bridi^es, only so far as is nocossary 
to protect and preserve the ])uhlio easinnent; and when 
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it goes further, it invades private rights protected 
under the Constitution. {Canal Com'rs v. The People,. 
5 Wend. 423, 448 ; Penn v. Wheeling & Belmont Bridge 
Co., 18 How. [U. S.] 421, 432; Morgan v. King, 35 
N. Y. 454.)" (Page 185.) 

Much of the legal atmosphere on the subject of 
riparian rights was clarified by the case of Smith v. 
City of Rochester (92 N. Y. 463 [1883]). The Legisla- 
ture had granted the city of Rochester the right to 
supply water to its inhabitants from Hemlock lake an 
inland body of water about seven miles in length and 
half a mile in width deep enough to be navigated for 
boating purposes by those living upon its shores. 
Smith was an owner of a mill at the outlet of the lake 
who claimed that the city of Rochester by abstracting 
water from Hemlock lake was interfering with his 
riparian rights. It was contended on behalf of the city 
that the State had authority to grant to the city the 
right to withdraw water from the lake witliout making 
compensation to any riparian owners. The court found 
that the contention of the city was not well taken and 
that the owners of land adjoining nontidal streams, 
with certain exceptions, take title to the thread of the 
stream and as incident to the title acquire the right 
to the usufructuary enjoyment of the undiminished and 
undisturbed flow of the stream. In the course of his 
learned opinion, Chief Judge Ruger said : 

*' We have arrived at the conclusion that all rights 
of property to the soil under the waters of Hemlock 
lake were acquired by and belong to its riparian owners, 
while such rights only over its waters belong to the 
State as pertain to sovereignty alone." (Page 476.) 
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The case of Goiivernexir et al. v. N. I, Co. (134 N. Y. 
355) involved Croton lake. The conveyances describe 
the property concerned as running to the pond near a 
large rock thence northerly along said pond and ^ * to a 
birch sapling '' marked on the west side of the pond 
*' then south * * * along the pond " and ** be- 
ginning near the north side of a large rock on the west 
side " of the pond then ** along said pond " and ** be- 
ginning at a maple marked by said pond, thence north 
* * * along said pond. ' ' The court held that these 
grants ran to the center of the pond and that together 
the grantees took title to the whole of it. In the course 
of his opinion Bradley, J. says : 

** The views already given lead to the conclusion that 
the common law relating to the construction and extent 
of grants of land bordering and bounded on such 
waters, is applicable alike to conveyance bounding lands 
on fresh-water rivers and small nonnavigable lakes or 
ponds. Such is the character of the one in question; 
and whether its bed was embraced in or excluded from 
the grants made by the deeds before mentioned is de- 
pendent upon their construction. The boundaries are 
described as along the pond; and unless in some manner 
qualified or restricted they, by legal construction, had 
the effect to embrace the bed within their grants. This 
in such case is the presumed intent unless the contrary 
appears." (Page 364.) 

Waller v. State (144 N. Y. 579 [1895]) involved the 
question of the right of the State to witiidraw water 
from Skaneateles lake to the damage of riparian owners 
upon the outlet of the lake and in that case an award 
of damages for the claimant against the State for with- 
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holding water from Skaneateles creek was sustained by 
the court of last resort. Another case which involved 
Skaneateles lake was that of Lakeside Paper Co. v. 
State (15 App. Div. 169 [1897]). In this case the 
Board of Claims refused to allow damages to the claim- 
ant for the State's withholding the water of Skaneateles 
lake thereby impairing his riparian rights. The award 
was reversed by the Appellate Division the court hold- 
ing that the right of the State to the water of Skane- 
ateles lake for canal purposes was that of an upper 
riparian owner and that it was liable to lower riparian 
owners who had mills situated on the Skaneateles outlet 
for the detention by it of the water of the lake. 

We have however in this instance two cases which 
involve grants of land upon the Oswego river itself 
and which without other authorities would imtil over- 
ruled seem to be sufficient to establish riparian rights 
in the claimants derived from their predecessor 
Stene. 

One of these cases is Varich v. Smith (5 Paige 136 
[1835], 9 Paige 547 [3842]). In this case the com- 
plainant Varick was the owner of land and a mill on 
the west side of the Oswogo river below one of the 
dams which had been constructed by the State in con- 
nection with the Oswego canal. The defendant Smith 
was the owner of land and a mill on the opposite side 
of the river. The State had leased to Smith all the 
water of the State dam not needed for the canal. 
Variek ])roui>lit suit against Smith and the State to 
have the lease to Smith adjud^-ed null and void and to 
restrain Smith from intercepting the water in its de- 
scent from the dam alleging that Smith was preventing 
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water from flowing over the dam to the Varick mill 
on the west side of the river. The patent to Varick 
from the State was a conveyance by lot number. The 
court held that the title extended to the center of the 
river and that the complainant was entitled to the 
surplus water to the middle of the stream which flowed 
over the State dam so far as such water could be used 
without interfering with the public right of naviga- 
tion and that the State could not lease such surplus 
water and authorize the lessee to prevent it from flow- 
ing over the dam to the injury of the water privileges 
below. Here is a finding which has not been disturbed 
or criticized that a description by lot number mpre 
general than the description in the Stene patent con- 
veyed to the center of the Oswego river and that by the 
construction of the dam in the Oswego river to supply 
its canal with water the State had not acquired all the 
water of the Oswego river and could not dispose of 
such water as was not required for the operation of its 
canal and that this surplus water was a part of the ri- 
parian rights of owners below the dam. In the Varick 
case it should be noticed also that not only were the 
riparian owners parties but that the State through its 
Attorney-General was a party and the precise ques- 
tions here in litigation with respect to the Stene pat- 
ent were involved in that case with respect to other 
patents of the State. For over sixty years this de- 
cision has been followed by the State authorities and 
has been recognized as the law upon the subject until 
questioned in this proceeding. 

The other case is that of Van Biwen v. Baker (12 
N. Y. St. Rep. 209). In tliat case the so-called Scriba 
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Patent was involved, a patent which embraced 499,- 
135 acres of land on the east side of the Oswego river 
extending both north and south of the Stene patent, 
which was excepted from the conveyance made to 
Scriba. This conveyance runs various courses to Lake 
Ontario then to the '' mouth of the Oswego or Onon- 
daga river where it empties into the said lake then up 
along the said river " to a tract of 200 acres of land 
granted to John Taylor; and to the said *' Oswego or 
Onondaga river then up along the same." It will be 
observed that the description of the Scriba patent is 
substantially the same as the Stene patent *in that the 
words of the description do not in express terms go 
to the center of the river, but extend '^ to '^ the river 
and ** along " the river. The particular property in- 
volved in litigation was an island in the river. The 
Scriba patent was the original source of the title of the 
plaintiff to certain land on the east side of the river 
and to an island known as Bradstreet's island which 
was easterly of the center of the stream. The patent 
was dated December 12, 1794. Tlie defendants claimed 
to be the owner of the island tracing their title back to 
the original patent from the State to Christopher Y. 
Lansin^^, dated July 1 1851 which conveyed Brad- 
street \s island to Lansing. The defendants under their 
claim of title cut timber on the island and the plaintiff 
brought suit to recover for the alleged trespass. The 
action was tried before Mr. Justice Morwin and de- 
pended upon the construction which the learned jus- 
tice might put upon the Scriba patent. Justice Mer- 
win found that the Oswego river at the point in ques- 
tion was a navio'able stream in fact and that the patent 
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extended to the center of the river. This decision was 
aflSrmed by the General Term and stands as a direct 
authority in this ease sustaining the contention of the 
claimants as to the title to the bed of the stream under 
the Stene patent. 

The various cases relating to the Hudson river, Lake 
Champlain, Niagara river and Mohawk river are not 
in point in this case because in those cases tide water or 
boundary streams were involved or the title to the bed 
of the stream was expressly reserved by the State in 
its grants. {Smith v. City of Rochester, 92 N. Y. 463.) 
We are dealing in this case with a nontidal stream 
which is not a boundary stream and which at the point 
in question is not even navigable in the common ae- 
•ceptation of the term. 

The construction here placed upon the Stene patent 
is as we have seen the construction which has been 
placed by the courts upon patents of land along the 
Oswego river which have come up for review. The 
language of these patents is substantially the same. 
In no one of them is there an express reservation to 
the State of the bed of the stream and in all of them 
except where the conveyance is by lot number the de- 
scription runs ^' to the river " ^^ to the shore of the 
river " and ** up along the river " showing that the 
language in the Stene patent was the one commonly 
employed by the State in its grants of land upon this 
stream. (Stene Patent Ex. 9, Scriba Patent Ex. 10, 
Taylor Patent Ex. 12, Cluett Patent Ex. 13, Newkirk 
Patent Ex. 15, Van Waggenen Patent Ex. 16, Newkirk 
Patent Ex. 17.) 

There are acts of the State which bear out the roii- 
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struction here placed upon the Stene patent. Private 
enterprise had developed to some extent the water 
power on the Oswego river before the State constructed 
the Oswego canal. In order to supply itself with suf- 
ficient water to operate the canal it constructed dams 
at different points. In the early history of the Os- 
wego canal prior to the case of Varick v. Smith the 
right to sell the surplus water created by the construc- 
tion of these dams was raised and statutes were passed 
and various acts were done by the State officers on the 
assumption that the State owned the surplus water 
thus created. Meanwhile controversies had arisen be- 
tween the State and riparian owners which were set 
at rest by the case of Varick v. Smith and since the de- 
cision in that case the State has uniformly recognizee] 
the rights of riparian owners to the surplus water not 
needed for the operation of the Oswego canal. For 
upwards of sixty-five years the State has acquiesced in 
the claim of the riparian owners to the use of the sur- 
plus water at the dam in question. There existed a 
mill substantially at the site of the present power- 
plant station of the claimants as early as 1819 and 
since that time there has attached to this property cer- 
tain riparian rights which the State has not disputed 
and has not disturbed except as necessary for the op- 
eration of the Oswego canal. Consistent with the po- 
sition of the State since the decision in the Varick 
case the State in this proceeding has served upon the 
claimants notices of appropriation two of which pur- 
port to take from the claimants all of their riparian 
riiilits indicatins: an intention to appropriate such ri- 
parian rights remaining in the claimants derived from 
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the Stene patent and not theretofore disposed of or ac- 
quired. ' These acts of the parties threw some light 
upon the interpretation which should be given to the 
Stene patent for the recognition by the State for up- 
ward of sixty-five years of the riparian rights of the 
claimants or their predecessors is a strong factor to 
be taken into account in construing the State's patent. 
It is obvious therefore that the language of the Stene 
patent, in view of the decisions of the courts and the 
practical construction placed upon it by the parties, 
should be construed to extend to the center of the ri^er 
carrying with it such riparian rights as belong to tlie 
owner of the bank of a nontidal nonboundary stream. 
The construction thus given to the Stene patent in- 
ures to the benefit of the claimants for by mesne con- 
veyances and by similar language as tliat in the Stene 
patent land belonging to their jiredecessors soui^ht to 
be taken in this proceeding which formed a part of the 
Stene patent has become vested in them and this title 
carries with it the usual riparian rights in nontidal 
nonboundary streams which still adhere to tho land. 
The property was conveyed in the form in which it was 
patented to Stene and in the identical language of the 
patent down to the year 1819, with two exceptions. 
These exceptions are the conveyance in 1794 from Eli- 
jah Bent to Benjamin G. Minturn and John T. Cham- 
plin and in 1801 from James Caldwell to Samuel Hub- 
bard and Isaac Crocker. In these conveyances the de- 
scription is ** to the bank or edge of tlie Oswego river 
then down the river on the edge of the river to the 
place of beginning " but any ambiirnity of intention 
to convey the bed of the river is cured by the following 
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descriptive words summing up the conveyance as ** a 
tract of land granted by the state of New York to Con- 
rad Stene." {Ousby v. Jones, 73 N. Y, 621.) From 
1819 the year in which Norman Hubbard and George 
F. Fally acquired title to Stene's 200 acres the land 
was divided but the chain of title in each case runs back 
to this common source. 

In 1836 Samuel Farwell acquired title to the power- 
plant station property through two separate chains 
of title in one of which the property is described as 
rumiing *' to the Oswego river " and *^ down the Os- 
wego river " and in the final deed to him of the other 
as lot number 3 in a certain map of Peter Schenck 
which carried the lines out into the river. Other con- 
veyances in the chain of title of the power-plant sta- 
tion property contain the language ^* to the Oswego 
river thence down said river." Later conveyances 
particularly since the year 1882 run '* to the center of 
the Oswego river " and *' along the center of the Os- 
wego river." The conveyance to the claimant herein 
made March 28, 1902 conveys the property *' to the 
center of the Oswego river thence meandering the cen- 
ter of the river northerly till it intersects the north line 
of lot number three block number twenty-five." From 
these conveyances the intention of the parties to con- 
vey to the center of the river is plain. 

The chain of title of the Kenyon mills property bears 
out the construction given above to the Stene patent 
and contains abundant evidences of a claim of owner- 
ship to the center of the river and of actual convey- 
ances of the land to the center of the river. Thus when 
Norman Hubbard and wife conveyed to George F.. 
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Fally by deed dated January 4, 1828 the south half of 
the Stene location they expressly reserved the water 
privileges in the Oswego river. The conveyance runs 
to a point '* at the edge of the Oswego river " and to 
a point ** at the water's edge " and contains these 
words ** reserving however all right title and interest 
whatsoever to the water or hydraulic privileges in the 
Oswego river belonging or in anywise appertaining or 
that may heretofore have belonged or appertained to 
the above described premises. '^ When Hubbard con- 
veyed parcels from the north half of the Stene loca- 
tion conveyances ran * ^ westerly to the Oswego river ' ' 
and '^ on the west of the Oswego river." Many con- 
veyances in this chain of title contain the above lan- 
guage. In the conveyance from Eobert C. Kenyon and 
others to Charles G. Case and others dated March 30, 
1848 the description runs '^ to tlie middle of the Os- 
wego river or as far as our rights extend into said 
river; thence northerly along the middle of said river.'' 
The Kenyon mills property is connected with the hy- 
draulic canal and many of the conveyances contain 
references to the quantity of water which the property 
is entitled to use. Thus the conveyance from Henry 
Suydam, Jr. and others to W. S. Nelson dated June 28, 
1850 conveys to the grantee ^' the right and privilege 
of drawing a suflScient quantity of water from said 
canal to propel six runs of mill stone and the necessary 
machinery for the same in the business of manufac- 
turing flour subject to the rights of the state of New 
York to control the water for canal and other pur- 
poses.'* These references are sufficient to show that 
the conveyances in the chain of title of the Kenyon 
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mills property recognize rights in the Oswego river and 
contain language which carry the title to the center of 
the river. 

The chain of title of the Genesee mills property re- 
veals more clearly than that of the other two parcels 
the dispute as to water rights between the State and 
the owners of land bordering upon the Oswego river 
subsequent to the construction of the Oswego canal 
and the assertion and conveyance of water rights by 
abutting owners after the decision of the Varick case 
in 1842. The conveyance from George F. Fally and 
wife to Norman Hubbard, January 4, 1828 carried the 
title '* to the Oswego river thence up along the river " 
and conveyed '* all right title and interest whatsoever 
to the water or hydraulic privileges in the Oswego 
river belonging or in anywise appertaining to the said 
Stene's location." This conveyance was the convey- 
ance of the north half of the Stene location which north 
half includes the premises in question. The convey- 
ance from Sarah Hubbard to William Jerome and 
Henry AVells made August 11, 1830 conveys the right 
to use tlie bed of the river and some of the subsequent 
conveyances contain the same language. The conflict 
between the State and riparian owners is revealed in 
conveyances and contracts made after the construction 
of the Oswego canal. Thus in the conveyance between 
Samuel Farwell and Charles G. Case and others made 
February 4, 1837 the parties convey certain water 
privileges with this reservation however that if at any 
time thereafter the '* state of New York shall lawfully 
deprive the parties to this agreement of the rights or 
privileges of drawing water from the pool and dam 



Digitized by VjOOQ IC 



Fulton Light Co. v. The State of New York. 225 

Opinion of tbe Court, per Rodenbeck, J. 

aforesaid for the supply of the mills and machinery 
hereafter to be erected upon said canal by the parties 
of the second part ' ' a certain sum of money was to be 
paid. After the decision in the Varick case we find 
some of the conveyances containing express language 
carrying the title to the center of the river. Thus the 
deed from George Salmon and others to Charles G. 
Case dated March 16, 1854 extends ** to the middle of 
the Oswego river or as far as the right of said parties 
hereto extend into said river; thence northerly along 
the middle of said river." A number of other convey- 
ances in this chain of title contain the same language 
carrying the lines to the center of the river. Other 
conveyances extend a certain number of feet into the 
river. The conveyance from Dorman Felt and wife 
to Oren Belding dated June 13, 1846 extends '' 100 
feet into the river thence northwardly down the river." 
Finally deeds to the claimant contain a conveyance ** of 
the right to draw certain quantities of water from the 
pool or trunk or flume connected therewith with the 
right to discharge the same into the Oswego river." 
These references are sufficient to show that from the 
earliest conveyances containing any mention of the 
Oswego river the parties have claimed title to the bed 
of the river and to riparian rights in the river, that 
their rights in this respect were in question for a time 
but that this doubt was resolved by decisions of the 
courts in favor of the claim of the owners of the land 
abutting upon the river and that since that time it has 
beei> asserted subject to such rights as the State ac- 
quired through the construction or reconstruction of 
the Oswego canal. 
8 
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This paper title is supported by such an occupancy 
of the land and use of the water under a claim of title 
as alone would establish a title by adverse possession 
as against the State. The claimants' claim of title 
goes back over a hundred years to a patent granted to 
Stene in 1793 and since that year and particularly since 
the decision in the Varick case which occurred in the 
year 1842 over sixty-five years ago Stene and his suc- 
cessors in title have claimed the land in question and 
the riparian rights attached thereto. The deeds de- 
scribe the land substantially as in the Stene patent as 
extending ** to " the river and ** along " the river 
but as early as 1837, seventy years ago, there was an 
agreement between parties having interests in the 
property in question describing the property as run- 
ning to the center of the river. (Abstract page 244.) 
In 1831 a map made by Schenck laid down the lines as 
running to the center of the river. (Ex. 21.) Deeds 
in 1846 likewise described property forming a part of 
the patent as extending to the center of the river (Ab- 
stract pp. 241, 245), other deeds contain similar lan- 
guage (Abstract pp. 144, 321) and since 1876 all of the 
conveyances carry the title to the center of the river. 
As early as 1813 there was a mill upon the site of the 
present power-plant station and from that time there 
has continued to be upon the property some sort of a 
structure using the water from the Oswego river for 
power purposes. When the State constructed its canal 
in 1826 it drew a blue line indicating the extent of its 
appropriation covering some land which formerly em- 
l)raced within the Stene patent but not the land in ques- 
tion and a few years thereafter disputes having arisen 
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it was decided by the courts that the State had not ac- 
quired all of the water of the Oswego river and was 
obliged to allow the surplus water to flow down the 
channel of the stream. Since that time the State has 
acquiesced in the rights of the claimants and other ri- 
parian owners and not until the present proceedings 
has the title of claimants or their predecessors in the 
land occupied by them been disputed by the State. 
The land in question which the claimants or their pre- 
decessors in title have occupied for at least ninety years 
forms no part of the canal lands of the State since it 
is not inclosed within blue lines and the construction 
and maintenance of the dam vested in the State only 
such land as was occupied by the dam and necessary 
for its maintenance. It cannot be said therefore in- 
asmuch as the tolls on the canal were not abolished 
until 1895 that the State has received rents or profits 
from the land in question as canal lands. The prem- 
ises have not been vacant but have been occupied for 
nearly a century and there is therefore no presumption 
of the receipt of any rents or profits therefrom by the 
State as vacant land. In 1840 by chapter 292 of the 
statutes of the State the Canal Board was authorized 
to grant permission upon suitable terms to private per- 
sons to erect on any State dam or pier any warehouse, 
mill or other building to be used for commercial or 
manufacturing purposes or for any purpose incidental 
or auxiliary thereto and to use such amount of water 
power created by the dam or pier as might be usod 
without injury to the interests of the State. But it 
was provided that such permission should not be 
granted in any case other than the pier in the Niap:ara 
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river at Black Eock '* to any person who is not the 
owner of the land over which the water to be used flows, 
or the owner of the land adjoining the river or other 
stream of water at the place where any such dam and 
mole or other work is or shall be erected, ' ' The claim- 
ants and their predecessors have constructed and main- 
tained the south wall of their building upon the State 
dam and pier at Fulton and have been using an open- 
ing in the dam for the supply of water to the power- 
plant property. This fact however will not militate 
against the claim of adverse possession on the part 
of the claimants since it only relates to the dam or pier 
and does not extend to any other property occupied by 
the claimants or by their predecessors. This alleged 
right to occupy the State dam or pier goes back more 
than forty years as does also the actual construction 
and maintenance of the south wall of the building of 
the power plant and the use of the opening in the dam. 
No claim of receipt of rents of profits from the land in 
question can be based upon the occupancy and use of a 
part of the dam and pier under the statute of 1840, 
since it does not relate to the premises actually in dis- 
pute from no part of which has the State derived any 
rents or profits. Not only did the State not receive any 
rents or profits from this land either as canal land or 
by any construction that might be placed upon the stat- 
ute of 1840, but it has actually received taxes assessed 
against the property showing that the State recognized 
the private ownership of the premises, which recogni- 
tion has continued down to the present appropriation, 
all of the notices for which embrace the land over which 
the dispute arises in this proceeding and two of the 
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notices for which embrace all of the riparian rights 
attached thereto. Further recognition by the State of 
private ownership is shown by awards made by the pre- 
decessors of this court the Board of Claims and the 
Canal Appraisers. Awards for land under water and 
for riparian rights attached to land embraced in the 
Stene patent have been made by them (Exs. 59, 60, 61, 
62, 64, 65, 66, 67, J. T.) and the Legislature itself 
passed special statutes to afford relief to particular 
cases where water rights attached to land in the Stene 
patent were affected. (L. 1854 ch. 220 L. 1868 ch. 340.) 
Reference to these awards show that while the State 
prior to the decision of the Varick case in 1842 as- 
sumed to own the surplus water of the Oswego river 
where it had constructed dams, executing leases and 
receiving pajTuent therefor, after the decision in that 
case it acquiesced in its binding force, recognized the 
rights of riparian owners and in some cases reim- 
bursed the lessees. In the award of the Canal Ap- 
praisers to Lauren Seymour and others made in 1857 
(Ex. 55) for the destruction of a dam by the State in 
1829 the Appraisers say: 

** The parties owning the land and the easement in 
the water adjoining had as riparian owners the right 
at least as against the state to erect their dam, and the 
only explanation why an act was deemed requisite may 
be found in the general opinion of that day, that the 
state had the exclusive right in the control over all 
fresh, as well as salt water streams. This opinion has 
been rectified by recent decisions of the judicial tri- 
bunals of our state. Although the Oneida river may 
have been declared a public highway, we suppose that 
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this could not have prevented the erection of structures 
for hydraulic purposes by those owning the lands to 
which the water was an easement, provided they did 
not obs-truct the navigatipn."- 

The award to Edmund Merry and George C. Breed 
by the Canal Appraisers in 1872 (Ex. 58) expresses the 
same views : 

*' The reference of the learned counsel for the state 
to numerous statutes in regard to surplus waters, &c. 
are not applicable, as those statutes were all passed 
long before the decision of Varick v. Smith (9 Paige's 
Chancery Reports) which was in 1842, and the pro- 
ceedings of the Canal Board put in evidence in this 
case was recognized by the board in acting upon the 
petition of Phoenix for the repayment of the money he 
had paid the state for the rent of the surplus waters 
sold to him by the state in 1827 or 1828. The money 
was repaid with interest to Phoenix, he insisting, and 
the Canal Board assenting, that by the decision in Var- 
ick v. Smith the state had undertaken to sell to him 
what always belonged to him, and wliich therefore the 
state did not own, and therefore had no right to sell.'' 

The effect of these facts to establish adverse pos- 
session is not destroyed although the land occupied by 
claimants or part of it was formerly land under water, 
for such land under the authorities of this State may be 
acquired by prescription. An authority for this posi- 
tion is found in the proceeding of the State to acquire 
land for the Niagara reservation. (Matter of Com- 
missionrrs of State Reservation at Niagara, 37 Hun 
537.) In that case the commissioners held that the 
Niagara river was a boundary stream and that the title 
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of the land upon its shore extended only to high-water 
mark and that the State owned the bed of the river. 
They found that one of the claimants in that case had 
acquired by prescription riparian rights in the river 
for which they awarded him substantial damages. An- 
other authority is that of Timpson v. Mayer (5 App. 
Div. 429), in which the court says : ^* That title to land 
under water in a navigable riveT, as well as exclusive 
rights of fisheries therein, may be acquired by adverse 
possession or prescription against the State, is settled 
law in this jurisdiction." (Page 429.) 

Under these facts, claimants have acquired title to 
the land in question by adverse possession and also to 
such riparian rights used by them as have not been ap- 
propriated to the canal for canal purposes prior to 
the present appropriation. The general rule is that 
title by adverse possession cannot be acquired as 
against the State in the absence of statutory au- 
thority. This authority however is found in vari- 
ous statutes which prescribe the limitations within 
which the State and those making claim under it 
may maintain an action to recover real property. 
The limitation contained in the statute of 1788 was 
forty years (ch. 43). The same limitation was pre- 
scribed in the statute of 1801 (ch. 183). From 1830 
to 1848 the limitation was twenty years, while since 
the enactment of* the Code of Procedure, the limi- 
tation has been forty years. These statutes have 
provided that the State will not sue for or with re- 
spect to real property or the issues or the profits 
thereof unless the cause of action acerued within the 
period prescribed before the commencement of action. 
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or unless the people or those from whom they claim 
have received rents or profits from the real property 
or some part thereof within tlie same period of time. 
The State therefore might maintain an action to re- 
cover the property in question provided it could show 
that its cause of action accrued within statutory period 
or provided it could show that it had received rents or 
profits from the property within the same period of 
time. The State is not in a position to show either of 
these facts and in this proceeding has not established 
either of these facts. Such being the provisions re- 
lating to a claim by the State, one claiming as against 
the State would be required to show not only that no 
cause of action has accrued to the State within the 
statutory period, but that the State has not received 
any rents or profits from the property or any part 
thereof. These conditions are complied with by the 
proofs in this case and the claimants therefore have 
shown title by adverse possession as against the State 
irrespective of their record title. {People v. Living- 
ston, 8 Barb. 253; People v. Clarke, 10 Barb. 120; Peo- 
ple V. Arnold, 4 X. Y. 508; People v. Van Rensselaer, 
9 N. Y. 291; People v. Rector, etc. of Trinity Church, 
22 X. Y. 44.) 

The record title and the doctrine of prescription dis- 
poses of the position of the State that the land sought 
to be condemned is in the original bed of the Oswego 
river. This position was sought to be maintained by 
evidence of living witnesses and by excavations made 
intending to show that the land had been filled in. 
The State claims that the high bank to the east of the 
premises formed the original bank of the river. This 
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contention may be* true but the fact is so far in the past 
that it will not form a basis for adjudicating this case. 
It is quite likely that the Oswego river was originally 
much higher than at present and that it covered a great 
deal of land which is now out of water but even if this 
fact were established it would not disturb the title of 
the claimants. Whether or not the title of the claim- 
ants extends to the center of the river this being a non- 
tidal nonboundary stream any land which they may 
have reclaimed from the bed of the river may be oc- 
cupied by them so long as they do not interfere with 
the paramount right of the State or Federal govern- 
ment to improve the bed of the river for purposes of 
navigation or commerce. As bearing upon the sub- 
ject it is a significant fact that as far back as 1813 and 
ever since that time there has been a mill site at the 
location of the present power-plant station. 

This disposes of the question of title which the court 
is called upon to decide at this stage of the case and the 
answer to this question is clearly that the claimants 
are the owners in fee of the land sought to be con- 
demned and of the riparian rights attached thereto. 
If the conclusions above arrived at are correct the 
Stene patent covered all of the land under the Oswego 
river to the center of the river and all of the riparian 
rights attached thereto and all of tliese riparian rights 
continued in Stene and his successors in title down to 
the construction of the canal in ]82() when by the build- 
ing of the dam across the Oswego river and the con- 
struction of the canal the State acquired riparian rights 
attached to the premises covered by the Stene patent 
and later in 1857 when the Oswego canal was improved 
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additional riparian rights were acquired. • The extent 
of these riparian rights this decision does not deter- 
mine for the question involves facts concerning which 
no proofs have been offered. What riparian rights 
remain in the claimants after such acquisition by the 
State likewise remains unadjudicated for the same rea- 
son. What part of these riparian rights the State 
seeks to acquire in this proceeding is also one of the 
questions left in abeyance. This decision merely holds 
that the claimants are the owners of the land actually 
proposed to be taken and of such riparian rights as 
still attach to their premises leaving all other ques- 
tions for future determination. 

Swift, P. J., and Murbay, J., concurring. 



Lazaeeno Genteluce v. The State of New York. 

Claim No. 7916. 

Where the State is bound to keep and maintain a bridge over the 
Erie canal in a populous city, and the bridge is raised three steps 
above the sidewalk on either side of the bridge and is reached by means 
of these steps and the steps had become partly separated from the 
bridge and some two inches below an iron plate which extends from 
the bridge about half covering the top step and this iron plate had 
become worn and slippery from use and had been in that condition a 
year or more. Held, that this was such negligence on the part of the 
State as entitled claimant, who was passing over this bridge in the 
night time and who slipped on this smooth iron plate and was thrown 
to the street below, to recover for the injuries received. 

(Decided November 16, 1908.) 

Personal Injuries, Erie Street Bridge, City of Buffalo^ December 10, 

1904. 
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Ci-AJMANT was injured by falling upon the steps 
leading to the canal bridge on Erie street in the city of 
Buffalo which steps it is claimed were in a defective 
condition of which the State had knowledge. 

Bartlett & Putnam, for claimant. 

William S. Jackson, Attorney-General, and George P, 
Decker, Deputy Attorney-General, for the State. 

Swift, P. J. This claim is for personal injuries re- 
ceived by the claimant by reason of defective steps 
leading to the canal bridge on Erie street in the city of 
Buffalo, which claimant alleges the State was negli- 
gent in permitting to be in a defective and unsafe con- 
dition. 

It was conceded upon the trial that the steps in ques- 
tion were upon State property, and were used in con- 
nection with the sidewalk as an approach to the bridge 
in crossing the same, and that it was the duty of the 
State to keep the same in a safe and proper condition 
for the use of the public traveling along the street and 
over the bridge. It appears from the evidence in the 
case^ — at the northwest corner of this bridge — the 
steps leading up to the bridge had separated from the 
bridge from two to six inches and leaning toward the 
west. The steps were concrete and an iron plate was 
attached to the bridge and reaching to the top of the 
top step, the top of this concrete step being partly 
broken off and some three or four inches lower than 
the iron plate. The top stej) below the bridge surface 
was six and three-eighths inches wide and depressed 
two to three inches, — the balance of the width of the 
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step being covered by the iron plate which was some 
two inches higher than the rest of the step and an in- 
cline or slant of half an inch in the width of step. There 
were three steps from the bridge to street level. 

On December 10, 1904, at about 8 p. m., the claim- 
ant was going across this bridge to the barber shop, 
and after crossing the bridge attempted to go down 
these steps to the level of the street walk when he slip- 
ped on the top step of iron and cement and fell to the 
street below breaking his left arm above the elbow and 
wrenching and injuring his back, contusion of the 
shoulders and paralysis of the deltoid muscles. Claim- 
ant was obliged to have medical treatment for about 
six months, and it was about eleven months before he 
resumed work. 

It also fully appears from the evidence, that this 
iron plate which extended from the bridge partly across 
the toj) step was worn smooth and slippery and had 
been in this condition for more than a year, and that 
a number of other persons had slipped and fallen at 
the same spot : I am of the opinion that the State was 
negligent in permitting this iron plate and step to 
become and remain in this unsafe condition. If no 
actual notice of its condition had come to the State, 
it had been in this condition for a sufficient length of 
time to charge the State with negligence. 

There is no evidence in this case to charge the claim- 
ant with contributory negligence, and I am of the opin- 
ion the claimant is entitled to recover damages against 
the State. 

RoDKNBECK, J. (coucurriug) . The claimant was in- 
jured by falling December 10, 1904 while crossing the 
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Erie street canal bridge in the city of Buffalo and has 
filed this claim alleging that the State was negligent in 
maintaining concrete steps leading to the bridge. The 
evidence makes out a case of negligence against the 
State and does not show any contributory negligence 
on the part of the claimant. When constructed the 
steps were connected with the bridge by means of an 
iron plate five inches wide which at the time that tlie 
injuries were received had become worn smooth. The 
upper concrete stoj) was when constructed on a level 
with the plate referred to but at the time of the receipt 
of the injuries had settled so that there was a space 
between the iron plate and the first step of one and a 
half to two inches. In settling the upper step had 
broken at the place where the claimant was injured so 
that the step at different points was from one and a 
half to four inches below the level of the iron plate. 
What was left of the concrete step was about six inches 
in width and in the process of settling it was also on a 
slant. This condition alone presents a case of negli- 
gence which is chargeable to the State if it had existed 
a sufficient length of time. The actual condition of the 
steps at the time of the accident is testified to not only 
by the claimant himself but by other witnesses and 
there is proof that the condition has existed for upward 
of two years prior to the receipt of the injuries by the 
claimant. It also appears that other persons had fallen 
at the same place where the claimant had received his 
injuries. It was the duty of the State to see that the 
approach to the bridge was in a reasonably safe con- 
dition and when the approach became out of repair 
so as to be dangerous to pedestrians it was the duty of 
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the State to make the repairs within a reasonable time 
thereafter. The State has failed in this duty and claim- 
ant is therefore entitled to recover as it does not 
appear that he was guilty of any negligence which con- 
tributed to his injuries. No defense was interposed by 
the State and upon the facts as construed by the court 
it is simply a question of the amount of damages to 
wliich the claimant is entitled. The physician who 
attended him testified that his collar bone was broken 
and that there were contusions of the shoulder and 
paralysis of the deltoid muscle (Sten. Min., p. 20), but 
that at the time of the trial his recovery was perfect 
(Sten. Min., p. 33). The doctor testified that the value 
of his services was $300. The claimant was a man 
forty-four years of age and at the time of the injury 
was earning twenty cents an hour. He was laid u]) 
the greater part of the year. Under the facts he is 
entitled to recover. 

Murray, J., concurs in opinions of Swift and Roden- 

BECK, JJ. 



Leox S. Joy v. The State of New York. 

Claim No. 80G4. 

The State is not liable for an obstruction outside the blue line in the 
approach to a canal bri(l«re wliere it does not appear that the State had 
notice of the obstruction or tliat it had be<'n there long enough to 
cliarge the State with notice. 

The fact that the fruard rail of the approach was in a decayed condi- 
tion and the o})stnicti(>u was one of tlie posts which had formerly 
formed a ])art of the ^uird rail and had fallen or been thrown into the 
road does not chanii^e tlie rule. 
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The claimant is guilty of negligence in driving a load of apples and 
pears which his team had difliculty in drawing up a steep approach to 
a bridge without observing an obstruction the size of the post in ques- 
tion extending into the travelled path. 

(Decided November 10, 1908.) 

Personal Injuries, Approach to Bridge Over Erie Canal, Town of 

Ridgeway. 

Claimant received personal injuries by falling from 
a wagon while driving up the approach to a canal 
bridge in the town of Ridgeway, Orleans county. There 
had originally been constructed a guard rail along the 
approach which had become decayed and one of the 
posts in some manner which is not explained was in 
the roadway. Claimant was driving a team that had 
diflSculty in drawing a load of apples and pears up the 
approach and one of the front wheels of the wagon 
struck the post and threw him off thereby causing the 
injuries for which he seeks to recover. 

Ryan & Skinner, for claimant. 

William S. Jackson, Attorney-GeneraJ, and George P. 
Decker, Deputy Attorney-General, for the State. 

Swift, P. J. The claimant brings this claim against 
the State of New York for personal injuries alleged to 
have been received about the first day of October, 1905, 
in the town of Ridgeway, Orleans county, N. Y., caused 
by an obstruction in the public highway upon an ap- 
proach to a bridge passing over the Erie canal in said 
town, and alleges that the said obstruction in the said 
highway was caused by the negligence of the State of 
New York. 
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It appears by the evidence in the case that at this 
bridge in question there is an approach of some 200 
feet before reaching the planking of the bridge which 
has a grade of about 10 per cent., making it in some 
parts eighteen to twenty feet above this adjoining land 
on either side. A number of years ago guard rails were 
placed on each side of the approach to prevent teams 
and loads from going over the embankment. These 
guard rails were constructed by placing timbers on the 
top of posts driven into the earth, — the posts were 
about four inches by six. It does not appear by whom 
these guard rails were originally constructed, and it 
would appear from the evidence that the posts in this 
guard rail at the time of the accident were in a rotten 
condition, some of them having tipped over. 

On or about the first day of October, 1905, the claim- 
ant was on his way to the village of Medina with two 
horses attached to a double wagon in which were thir- 
teen or fourteen barrels containing pears and apples. 
The barrels were placed on end inside of the wagon-box 
and the claimant was sitting on a plank on the top 
of the barrel with his feet hanging over the dash- 
board, or endboard of the wagon-box next to the 
horses. The natural course of the highway from the 
farm of claimant's to Medina took him over the canal, 
over this approach and bridge. Claimant testifies 
that when about thirty feet from the planking of 
the bridge going up the approach with his team draw- 
ing this load, there was a sudden jolt to the wagon and 
he was thrown from his seat on the top of the barrel 
over the right hand forward wheel of the wagon, strik- 
ing upon his feet on the sod at the side of the road, and 
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still holding in his hands the reins with which he was 
driving the team. That he immediately pulled upon 
the reins, stopping the team, when the right hind wheel 
of the wagon ran on to and injured his left heel. That 
after stopping the team he saw in the road a post 
which he claimed to be one of the posts used in con- 
structing this guard rail. Claimant says this post was 
four inches by six, and a sawed post, and his inference 
is, that it was this post that he ran over. Claimant 
says that this post was lying at right angles with the 
beaten path of the highway and extended about fifteen 
inches into the road. Claimant was sitting on the 
righthand side of the wagon; tliore was nothing to 
obstruct his view of the road in front of him, the road 
being high as he approached the planking of the bridge, 
and it being in the daytime with nothing to obstruct 
his vision; claimant testifying that he did not see the 
post or any obstruction in the road })ef ore being thrown 
from the wagon. 

It is claimed on behalf of the claimant that after re- 
ceiving the injury he went on to tlio village of Medina, 
unloaded his pears and apples and returned to his 
home. That he suffered more or less pain from this 
injury, and some three weeks af(»^L- the injury called 
upon a physician to examine tlie injury, who told him 
that no bones were brokon. but a siin])le sprain. 

It is proven in this case that tlio ])lace in the road 
where the accident occurred was (>ntside of the blue 
line canal property, and tlioro is no evidence in this 
case whether this approncOi to the l)rid.2:e. or any part 
of it, outside of the blue line was constructed by the 
State or by the town authorities; and in my view of the 
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fact, it is not material by whom it was constructed or 
maintained. There is no evidence in the case to show 
that if it were this post lying in the wheel track that 
the claimant ran over, and that the jolt of the wagon 
threw him from his seat on the barrel, that it was the 
fault or the negligence of the State. There is no evi- 
dence how long this post had been in the road prior 
to the accident. There is no evidence how it came 
there. There is no evidence that the State had any 
notice of any defective condition of the highway. 

I am also of the opinion, that if the claimant, driving 
along a public highway in broad daylight with a team 
and load, runs over an obstruction in the highway, 
which, with ordinary care would have been discovered, 
he is guilty of contributory negligence wliich would bar 
a recovery. 

I am of the opinion that the claim should be dis- 
missed. 

RoDENBPicK, J. (concurring). I concur in the conclu- 
sion arrived at by my colleagues in the above claim, 
dismissing the claim but upon the ground that the 
claimant was guilty of contributory negligence. 

lender the facts of the case the claimant should have 
observed the obstruction in the highway. The accident 
occurred in the daytime and there was nothing to 
obstruct his view of the roadway as he was driving up 
the approach. He was driving a team that had diflB- 
( ulty in drawing a load of a])])les and pears packed in 
l)arrels, up a steep api)roa('li. The barrels were placed 
on ends in the wagon and claimant was sitting upon a 
board placed on one of the l)arrels. The post was four 
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by six inches in diameter, three or four feet long and 
projected fifteen inches into the roadway. He claims 
that his attention was taken up with observing the team 
and whether or not there was any vehicle approaching 
him, since the approach was only wide enough for a 
single wagon, but he should also have observed the 
road to see whether or not it was free of obstructions. 
Under the facts in the case a prudent man driving a 
team that had difficulty in drawing the load up the 
approach would have observed the road to see whether 
or not there were any stones or obstructions to inter- 
fere with his progress. On the facts the claimant was 
guilty of contributory negligence. 

For this reason I think his claim should be dismissed 
and for the same reason I do not think it necessary to 
pass upon the question of the liability of the State or 
the condition of the approach to the bridge or for any 
negligence in failing to suitably maintain a railing 
guarding the approach. 

Murray, J. (concurring). This is an action to re- 
cover damages for injuries sustained by claimant 'by 
reason of being thrown from his wagon on a public 
highway. 

The claimant resides in the town of Ridgeway, and 
in the month of October, 1905 loft his farm with a 
wagon loaded with fruit in barrels, mostly ])ears and 
apples, drawn by two horses to cart the same to ^lediria. 
To reach Medina, he had to cross a bridc^e over the Erie 
canal and approached it from its north side. The road 
leading to the bridge is not ovc^r wide, up a steep hill 
or incline, (Sten. Miu., 77) somewhat hig-her than the 
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land on each side of it (63) and it was, or had been, 
protected by guard rails on posts which at the time of 
the accident were claimed to be rotten. In going np 
this hill to the bridge the claimant was sitting on the 
top of a barrel on the righthand side of the wagon, 
with his feet dangling from the barrel's top, the right 
wheel struck a post of the guard rail which was about 
four by six inches and projected into the road fif- 
teen inches on the same side of which he was sitting 
in the wagon. He was thrown from the vehicle — his 
ankle, coming in contact with the right hind wheel of 
the wagon, was sprained (25:26:31:34:45) 

The claimant, giving his version of the accident, tes- 
tified as follows : 

The accident occurred in the forenoon (31) That 
he was sitting on the top of a barrel on the righthand 
side of the wagon (20: 34: 45) ^* It was a pretty heavy 
load " (6) One horse, the near one, was slower than 
the other, and he was watching that horse, to make him 
'^ get along/' and also the bridge to see he didn't meet 
any one (6: 25) that in going up the hill to the bridge 
liis fore right wheel struck against a post which was 
four by six inches, and projected into the road fifteen 
inches on the right side, the same side of the wagon on 
which he was fitting. (7 : 25 : 34) That he did not see 
the post wlic^n the wagon struck it, and he was thrown 
off the ^^al>•on to the ground, and his ankle came in 
contact with the right hind wheel of the wagon. 
(7 : 34 : 45 : 31 ) When he was thrown off the wagon, he 
had the reins in his hands and checked his horses at the 
time the hind wheel touched his ankle. He drew his 
foot awav from the wheel, looked over the condition 
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of the road and resumed Ms journey. The wheel did 
not pass over the ankle, no bones were broken. It was 
sprained. (7:13:26) The post which the wheel of 
the wagon struck, it is claimed, was one which formed 
part of the guard rail on each side of the road, and 
which is alleged to have been rotten, and the post either 
fell or was blown by the wind so that it lay fifteen inches 
endways in the road on the right side. (7:8:34: 
45:26). 

The claimant and Ms witnesses testified the length 
of the road approach to the bridge, up the hill, was 
from seventy-five, eighty to one hundred feet. A di- 
vision engineer of the canal who measured it on behalf 
of the State swore the approach was 200 feet. (73) 
The claimant testified he was two-thirds of the way up 
the approach to the bridge when the accident happened. 
He swore he was twenty-five or thirty feet from the 
bridge when he was thrown from the wagon (24 et seq.) 
^* That the front wheels were thirty feet from the 
bridge " (24) The same State's engineer giving ac- 
curate measurements : — testified the distance from the 
planking of the bridge to the State's blue line was 
twenty feet. (74) 

It was practically admitted on the trial that the ac- 
cident occurred without the blue line and not on the 
State's property. 

Passing the serious question of contributory negli- 
gence on the claimant's part in driving against the post, 
whether or no, in broad daylight of an October morn- 
ing, he should, or should not have seen a four by six- 
inch post lying fifteen inches in tlu^ roail and on the 
same side of the highway as he was sitting in his wagon. 
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The primary question is : Is the State liable for the 
accident when it did not occur on its property! 

As mentioned, it was not urged at the close of the 
trial that when the claimant fell from his wagon, he 
was on the State's property and within the blue line. 
Who then, if anyone, is responsible? Is the State liable 
for defects in. highways outside its jurisdiction or liable 
for any injury received by one from a defect not in, 
or on, its property? 

Section 58 of the Highway Law provides : 

** The County roads in any County shall be exclu- 
sively under the jurisdiction of the Board of Super- 
visors etc.'' 

And again: 

^ * Every town shall be liable for all damages to per- 
sons or property sustained by reason of any defect in 
its highways or bridges existing because of neglect of 
any Commissioner of Highways of such Town." (High- 
way Law 8, 16.) 

I am therefore of opinion that the accident not 
occurring within the boundary of the blue line from 
any defect in the State's property, the State is not 
liable and judgment should be for the State dismissing 
the claim. 



Henry Kuhn, Catherine P. Kuhn and Buffalo, Lock- 
port AND Rochester Railway Company v. The State 
of New York. 

Claim No. 9171. 

Where upon the hearing of a claim for a permanent appropriation it 
appears that other parties than those named in the claim have an 
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interest in the claim they will be brought in by consent and the in- 
terest of each determined and an award made accordingly. 

Claimants Kuhn and wife had previous to the filing of the claim 
signed a contract with the State for the land taken but it appeared 
that the minds of the parties had not met upon the terms of the con- 
tract and it was stipulated upon the trial that an award might be 
made as though no contract existed. 

(Decided November 16, 1908. 

Barge Canal, Permanent Appropriation. County of Monroe, Town of 

Gates. Area Appropriated 6.39 Acres, Amount of Award $750 

with interest from the date of appropriation. 

Claimants owned land in the town of Gates, Monroe 
county, 6.39 acres of which were appropriated by the 
State for the Barge canal. The question involved was 
the value of the land appropriated no claim being 
made for damages to the remainder of the property. 

John R. Fanning, for claimant. 

William S. Jackson, Attorney-General, and George P. 
Decker, Deputy Attorney-General, for the State of 
New York. 

Rodenbeck, J. This is a claim for the appropriation 
of 6.39 acres of land in the town of Gates, Monroe 
county for the purposes of the Barge canal. Upon the 
trial it appeared that the Buffalo Lockport and Roches- 
ter Railway Company had an interest in 1.35 acres of 
the land appropriated and an order was made bringing 
the company in as a party so that the award herein will 
be made to Henry Kuhn and Catherine P. Kuhn and 
the Buffalo Lockport and Rochester Railway Com- 
pany. It appears that the claimants Henry Kuhn and 
Catherine P. Kuhn, entered into a contract with the 



Digitized by VjOOQ IC 



248 KuHN V. The State of New York. 

Opinion of the Court, per Rodexbeck, J. 

State dated October 6, 1905 for the premises in ques- 
tion covering the whole of the 6.39 acres of land and 
when the abstract of title was examined it was fomid 
that they were not the sole owners of the entire prem- 
ises but that the claimant the Buffalo Lockport and 
Rochester Kailway Company had an interest under a 
land contract with them in 1.35 acres. According to 
the testimony upon the trial it appears that the minds 
of the parties never met upon the terms of the contract 
with the State, Kuhn and his wife believing that they 
were to receive $800 for the laud which they still owned 
nearly 5.04 acres, while on the face of the contract they 
agreed to convey the whole 6.39 acres. It is unneces- 
sary however for the court to make any expi'ess finding 
that no contract had been actually made because of 
the failure of the minds of the parties to meet for the 
case was tried upon the theory that no contract had 
been made, the De^^uty Attorney-General saying in' 
open court: ^* We are trying it now on the question 
of what the land is worth on the theory that there was 
no contract between claimants and the State " (Sten. 
Min., p. 9), and again when the question of the con- 
versation between the State appraisers and claimants 
Henry Kuhn and Catherine Kuhn came up on the trial, 
the court stated: ** How is it material what their con- 
versation was? You come in here now and ask for the 
value of a certain number of acres of land that the 
State took.'' (Sten. Min., p. 17). The question in this 
case therefore is what was the value of the land taken 
from the claimants respectively. There is a waiver by 
the claimants Henry Kuhn and Catherine P. Kuhn of 
any damages to the remainder of their premises, eonn- 
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sel for claimants stating that he did not claim anything 
on accoimt of damages to the remainder of the property 
(Sten. Min., p. 5). We are concerned therefore only 
with the actual value of the land taken. The only esti- 
mates furnished for the guidance of the court were by 
Henry Kuhn one of the claimants w^ho testified that 
the land taken was worth $150 an acre (Sten. Min., 
p. 6), and the State appraiser who testified that the 
land was worth $125 an acre (Sten. Min., p. 11). This 
evidence is rather meagre but following the proofs 
introduced and guided by a view of the premises and a 
knowledge gained by the court of the value of prem- 
ises in that vicinity, the claimants, Henry Kuhn and 
Catherine P. Kuhn are entitled to an award of $756 
and the Buffalo Lockport and Eochester Eailway is 
entitled to an award of $202.50 with interest from the 
date of the appropriation. 

Swift, P. J., and Murray, J., concurring. 



Frederick Le Strange, as Sole Surviving Partner of 
the Firm of Merriam & Le Strange v. The State of 
New York. 

Claim No. 5400. 

An enabling act (L. 1900, ch. 519) which permits the submission of 
a claim against the State to tho court and authorizes an award not- 
withstanding any " act or omission which mipht be deemed a bar to 
such claim" waives the defense that tlie transaction between the 
claimants' firm and the State at the time of the firm's settlement of 
the contract amounted to an a<xroi»nient Avhereby thoy adju'^ted their 
claim for extra work and also waives the defense that the extra work 
was not done pursuant to a written order as required by tht^ contract. 
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statement oi- case. 

{Komh V. Raymond, 175 X. Y. 101 ; American Hank Sole Co, v. State, 
64 App. Div. 223; Cole v. StatCy 102 N. Y. 48; O'Hara v. State, 112 
N. Y. 146.) 

The Legislature has the power mider the Constitution to waive such 
defenses and authorize the adjudication of the claim upon its merits 
stripped of strictly legal defenses. {O'Hara v. State, 112 X. Y. 146.) 

This court was authorized to make an award to the claimants' firm 
that " shall be just and equitable notwithstanding the lapse of time 
since the accruing of such damages or any act or omission which might 
be deemed a bar to said claim " and upon this basis they are entitled 
to recover the expen?e of changing the Fotsdam sandstone specified by 
the contract in the first floor of the capitol to Vermont marble tiling, 
also for substituting Tennessee marble in the second floor for slate 
which was specified in the contract and for removing and replacing 
plaster on two floors where it had become damaged through no fault 
of tho claimants* firm particularly since the minds of the parties did 
wot meet upon the terms of the final settlement. 

(Decided November 16, 1908.) 

Extra Materials Furnished and Labor Performed in Connection With 
the Completion of the State Capitol at Albany. 

Claimants' firm had a contract for completing cer- 
tain parts of the new capitol at Albany. It was a writ- 
ten contract and during the progress of the work 
changes were made and some extra work done. A final 
settlement was made and the firm signed certain papers 
which it is claimed by the State amounted to an ad- 
justment of the present claim. Subsequently an en- 
abling act was passed by the Legislature submittine; 
the claim to this court and authorizing the court to 
make an award to the claimants ** for such sum as shall 
be just and equitable notwithstanding the lapse of time 
since the accruing of such damages which might be 
deemed a bar to said claim." Other facts appear in 
the opinion. 

E, F, McLeymon, for claimants. 
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\ 

William S. Jackson, Attorney-General, and George P. 
Decker, Deputy Attorney-General, for the State. 

EoDENBECK, J. The partnership of which claimant 
is the sole surviving partner entered into a contract 
with the State of New York dated May 22, 1896 for 
the performance of certain labor and the furnishing of 
certain material in connection with the completion of 
the State capitol at Albany. The contract was made 
with the so-called Capitol Commission created by chap- 
ter 737 of the Laws of 1895 but before its completion 
this commission was abolished by chapter 78 of the 
Laws of 1897 and its powers and duties conferred upon 
the State Superintendent of Public Works. At the time 
of the passage of the latter act the greater portion of 
the work called for by the contract had been performed 
but a question had arisen about one of the floors made 
of Potsdam red sand stone which had been laid before 
the Superintendent of Public Works assumed charge 
of the work (Sten. Min., p. 119). This floor was 
finally relaid with Vermont marble. In the second story 
some flooring had been laid with red slate as required 
by the contract but was changed to Tennessee marble. 
Some decorations to the walls and ceilings done by the 
firm had become injured by the frost and they were 
required to remove and replace six hundred yards of 
plaster. The controversy hinges upon these items 
which it is claimed were outside the contract. The 
firm was paid from time to time upon the certificate 
of the Capitol Commissioner who had supervision of 
the work for the State (L. 1898, ch. 78, § 10) and was 
finally paid the sum of $2,000 which made up the total 
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amount of the contract price. The firm has never been 
paid for the additional work above referred to and 
presents the question of its right to recover to this 
court under a special enabling statute (L. 1900, ch. 519). 
There are legal defenses which might be urged 
against the claim were it not for the enabling act au- 
thorizing the consideration of the claim by the court. 
The contract provides that '* no claims for changes or 
for extra work or additional work shall be made in 
connection with this contract by the party of the second 
part except such as may be ordered in writing on the 
authority of the Capitol Commission." (Par. 7.) The 
Capitol Commission had gone out of existence at the 
time that the changes in question were made and the 
extra work was done but its authority had devolved 
upon the Superintendent of Public Works. No written 
order from the Superintendent or from any one acting 
for him was put in evidence and the claimant relies 
upon verbal direction given by the Capitol Commis- 
sioner. The statute substituting the Superintendent of 
Public Works for the Capitol Commission provides 
that payments shall be made upon the certificate of the 
Capitol Commissioner approved by the Superintendent 
of Public Works and audited by the Comptroller (L. 
1897, ch. 78, § 9) while the contract provides that pay- 
ments shall be made '* upon the certificate of the Com- 
missioner of the new capitol approved by resolution of 
the Board of Capitol Commissioners and countersigned 
by the chairman and secretary of the said board " and 
that '* the last payment shall not be made until all 
charges for extra work and allowances for omissions 
have been rendered agreed to and determined." (Par. 
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20.) The final payment under the contract was made 
upon the certificate of the Capitol Commissioner ap- 
proved by the Superintendent of Public Works stating 
that the amount included ^* the relaying of the floors 
of the first and second stories of the tower with white 
marble instead of Potsdam red sandstone flags in the 
first story and red slate in the second storj^ as speci- 
fied (which work was necessitated by reason of the 
floors as originally laid being unsatisfactory and^not in 
accordance with, the specification and contract) and 
also in full of all claims and demands that they may 
have against the State or may hereafter make against 
the State in connection with the work." (Ex. E.) 
There may be a question as to whether or not the trans- 
action between claimant's firm and the State officers 
at the time of the final settlement amounted to an 
agreement whereby they adjusted their claim for extra 
work but this defense like that requiring a written 
order for the work has been waived by the State by 
the enabling act under which the claim was sent to 
this court upon its merits to be passed upon notwith- 
standing any ** act or omission wliich might be deemed 
a bar to such claim." The claimant testified upon the 
trial that the certificate of the Ca])itol Commissioner 
was not attached to the bill at the time that he and his 
partner signed it and that they had never seen it. 
(Stem Min., pp. 64-66.) He also testified that at tlie 
time that he signed tlie receipt he told the Ca])itol Com- 
missioner that he intended to make a claim for extra 
work (Sten. Min., p. 106), and when the work was 
undertaken he says that the Ca])itol Comniissioiier told 
him that there was no pay in siulit at that time and 
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that he should go ahead and that he would have his 
pay as soon as there was an appropriation for it. 
(Sten. Min., p. 59.) The case is not entirely like that 
of Kornp v. Raymond (175 N. Y. 101), since in the 
case at bar the statute under which the contract was 
made provided that pajTuents should be made upon the 
certificate of the Capitol Commissioner and this cer- 
tificate forms a part of the transaction of each pay- 
ment but as stated above it is not necessary to pass 
upon the final receipt and the certificate or to consider 
the effect of the absence of a written order for the 
additional work since the Legislature has provided that 
this court shall consider the claim notwithstanding any 
act or omission which might be deemed a bar to the 
claim. This act is chapter 519 of the Laws of 1900 and 
the language in the act which authorizes the court to 
hear the claim and make an award notwithstanding 
any ** act or omission which might be deemed a bar 
to such claim," is language not usually found in en- 
abling acts of this kind and must be construed as an 
intention on the part of the Legislature to waive some 
legal defense which might be interposed to the claim 
upon its submission to the court. Force must be given 
to this language and if there is a defense to the claim 
in the nature of a release or a failure to secure proper 
authority for doing the work it must be presumed that 
the Legislature intended to waive any defense based 
upon such facts. It will not be presumed that the 
Legislature inserted these words as an idle form but 
rather that it intended to give effect to them and if 
the receipt and certificate did amount to a release and 
if the additional work was unauthorized these words 
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justify an award provided that the claim is founded 
upon right and justice. 

A strong authority for this construction of the en- 
abling act is found in the case of the American Bank 
Note Co. V. State (64 App. Div. 223), under which a 
claim was presented to the Court of Claims by the 
claimant, not the State printer, for printing done pur- 
suant to an order of the Superintendent of Public 
Works who was authorized to have the printing done 
only by the State printer. After unsuccessful attempts 
to collect the claim by mandamus against the Comp- 
troller an act of the Legislature was passed finally 
authorizing the submission of the claim. The claim 
was dismissed by the Court of Claims because of the 
legal defense that the printing had not been ordered as 
required by law. There was nothing in the enabling 
act as in the case at bar which waived, the legal defense 
which had been interposed and yet the Appellate Di- 
vision says with reference to it, Judge Kellogg, writ- 
ing the opinion: ** It was evidently intended as a 
measure of relief. It was clear to the Legislature that 
there was but one way by which any relief could be 
granted and that was by removing from this special 
case the bar created by the Executive Law and having 
the State take the unprotected position of an individual 
or corporation and having the claim disposed of upon 
equitable grounds. The act itself has upon its face 
this intention. It were otherwise a fruitless act, a 
mockery, a reproach to the State, greater even than the 
reproach of shielding itself from pa\Tnent because the 
purchase was unauthorized though innocently made 
and notwithstanding the State then held and used the 
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thing purchased. I think it entirely consonant with 
the dignity of a great State to assume that it had a 
purpose in passing this act, a purpose beneficial to the 
claimant. I tliink the Legislature intended to provide 
a way by which this claim could be paid." (Page 226.) 
The Legislature could not under the Constitution 
audit the claim but it had the undoubted power to waive 
any legal defense such as the effect of the release signed 
by claimant's firm and the omission of the written 
authority for doing the work. In Cole v. State (102 
N. Y. 48), the Court of Appeals held that the Legisla- 
ture had power to waive legal defenses in order to 
enable the Board of Claims to pass upon the merits of 
a claim. In that case the claimant was refused coni- 
l^ensation for services which he had performed because 
the statute under which the services had been rendered 
was declared unconstitutional. Therefore an enabling 
act was passed with reference to which the court said : 
** We are unable to find in the Constitution anything 
which deprives the Legislature of the power of giving 
to the Board of Claims, or any other proper tribunal, 
jurisdiction to hear and determine claims against the 
State which are founded in right and justice, solely for 
the reason that they could not be enforced against an 
individual in the courts." (Page 53.) Again ** Where 
the Legislature is dealing with the imperfect obliga- 
tion, arising from such a state of facts, it seems to us 
that it does not transcend its powers by passing a law 
affording a remedy even in I'ospeet to past transactions 
where the State adopts the acts and is the party to 
make the compensation, and no rights of individuals. 
which are protected by the Constitution, are invaded." 
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(Page 54.) Again, *' Even if it should be conceded 
that the claim was not one which would have been en- 
forced in an action in the courts, if the services had 
been rendered to an individual, yet it had a basis in 
justice and equity, and, in our judgment, it was within 
the constitutional power of the Legislature to confer 
jurisdiction on the Board of Claims to take cognizance- 
of and determine it.'' (Page 58.) In Wheeler v. 
State (190 N. Y. 406), the claimant purchased certain 
lands from the State and was ejected subsequently in a 
suit brought by former owners from a portion of the 
property and his letters patent were canceled. An 
enabling act was passed authorizing him to present his 
claim to the Court of Claims and in passing upon this 
act the Court of Appeals held that it was not unconsti- 
tutional because it provided for the determination and 
allowance of a private claim not founded on a legal lia- 
bility and that the Legislature might validate and pro- 
vide for illegal private claims if they were supported 
by moral obligation and founded upon justice. In 
O'Hara v. State (112 N. Y. 146), the claimant had ren- 
dered services and furnished material under the direc- 
tions of a State oflBcial without any authority on his 
part and after an unsuccessful suit to recover against 
the oflScial he succeeded in having the Legislature pass 
an act authorizing the Board of Claims to determine 
his claim. The Court of Appeals held that the act was 
constitutional and said: '^ It cannot be questioned we 
think but that when indi^-iduals voluntarily furnish 
property or render valuable services to the state at 
the request of state officers for state purposes but with 
the expectation of payment for the same, the legislature 
9 
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may ratify the acts of such officers although previously 
unauthorized and create a legal liability on the part 
of the state to pay for such property and services en- 
forceable in its tribunals." (Page 151.) 

The legal defenses having been waived by the State 
we arrive at the consideration of the various items of 
the claim upon their merits. 

One of the items in dispute has been referred to, the 
substitution on the first floor of Vermont marble for 
Potsdam red sandstone. Claimant testified that he re- 
ceived an order for this work from the Capitol Com- 
missioner who had charge of the work (Sten. Min. p. 
60) and from the direction given to the firm it appears 
that he was acting under instructions from the Su- 
perintendent of Public Works (Sten. Min. p. 85-88). 
The firm was endeavoring to make the floor satisfac- 
tory by rubbing it down when they were directed to 
take it up and substitute marble in its place (Sten. 
Min., pp. 85-88). The work of rubbing down had pro- 
gressed under the supervision of the Capitol Commis- 
sioner (Sten. Min. p. 57) so far that nearly one-third 
had been done when the substitution was ordered and 
claimant testified that the cost of finishing the rubbing 
down was $200. (Sten. Min. p. 61.) It could have been 
made smooth by rubbing (Sten. Min. p. 31). The 
Potsdam sandstone had been inspected as it was de- 
livered and laid. (Sten. Min. pp. 9, 60, 61.) It ap- 
pears however later not to have been satisfactory 
either to the Superintendent of Public Works or the 
Capitol Commissioner and the firm was first directed 
to smooth it down and later were ordered to substi- 
tute marble in its place. Under the first direction they 
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began rubbing the sandstone down and had performed* 
about one-third of the work when they were directed 
to stop and substitute other material. "While' there may 
have been some criticism upon the way in which the 
first floor had been laid it appears from the proofs that 
the sandstone was a veiy hard gritty stone rather un- 
suited for the purposes for which it had been speci- 
fied. Witnesses testified that they had never used such 
stone for flooring and had never known it to be used 
(Sten. Min. pp. 9, 30). The Superintendent of Public 
Works testified that the diflBculty was with the material 
itself rather than with the way it had been put down, 
(Sten. Min. p. 118.) As a result of the dispute the 
change from Potsdam sandstone to Vermont marble 
was made. All that could be required of the firm un- 
der its contract without additional compensation was 
the completion of the Potsdam sandstone floor in a 
workmanlike manner as required by the contract. It 
was no fault of the contractors that the stone did not 
harmonize with other flooring in the capitol. The Su- 
perintendent had the right to substitute marble in place 
of the sandstone but if there was any additional ex- 
pense involved in such substitution claimant would be 
entitled to recover therefor. Upon this item they are 
entitled to recover the cost of furnishing and laying 
the marble tiling which was about 2.400 square feet at 
seventy-five cents per square foot (Sten. Min. p. 18) 
making the sum of $1,800 and to this amount should 
be added the expense of taking up the sandstone which 
was $123 and of relaying the concrete foundations 
which was $50 making a total of $1,973 but from this 
sum should be deducted the cost of smoothing down the 
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remainder of the Potsdam sandstone floor which was 
$200 and which was saved to the claimant's firm by 
the substitution of marble, making this item $1,773. 

The next item of additional work claimed to have 
been done by the claimant's firm was the substitution 
of Tennessee marble on the second floor instead of 
slate which was specified in their contract. There was 
2,400 square feet of this flooring relaid having a value 
of seventy-five cents per square foot. This work like- 
wise was ordered by the Capitol Commissioner (Sten. 
Min. p. 52) on behalf of the Superintendent of Public 
Works. There appears to have been no dissatisfaction 
with the work on this floor done by the firm (Sten. Min. 
p. 53) and the change appears to have been made to 
harmonize the floors. in this story of the building. The 
firm had never been notified that this floor had not been 
laid in entire accordance with the terms of its con- 
tract and no reason can be advanced other than the ab- 
sence of a written order and the receipt which they 
signed why they should not be paid. It had been rub- 
bed perfectly when it was taken up. (Sten. ilin. p. 
79.) This item for changing the flooring from slate 
to marble in the second story amounts to $1,800 and 
to this amount should be added the expense of taking 
up the slate which was $123 and relaying the concrete 
foundations $50, making a total of $1,973. 

It appears that during the winter of 1897 after claim- 
ant's firm had decorated the walls and ceilings the 
frost injured the decorations on two of the floors (Sten. 
I^fin. pp. 45, 46). They were directed to remove and 
replace 600 yards of plaster which was worth $1 per 
yard making an additional item of $600. (Sten. Min. 
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p. 46.) This work was not due to any neglect on the 
part of the claimants but because windows had been 
left open while other contractors were doing work. 
(Sten. Min. pp. 90, 91.) This work was outside of the 
terms of the original contract and having been directed 
by the Capitol Commissioner acting for the Superin- 
tendent of Public Works the claimant is entitled to re- 
cover the amount. 
These items may be summarized as follows :* 

1. First Floor: 

2,400 sq. ft. marble tiling at 75c. sq. ft. . . $1,800 

Taking up sandstone tiling 123 

Relaying concrete foundation 50 

i 

2. Second Floor: 

2,400 sq. ft. marble tiling at 75c. sq. ft. . . 1,800 

Taking up slate tiling 123 

Belaying concrete foundation 50 

3. Removing and Replacing Plaster 

600 yds. at $1 per yd 600 



$4,546 
Less cost of completing sandstone floor. . $200 



Total $4,346 

It is a fair conclusion from the evidence that the 
Capitol Commissioner as shown by his certificate (Ex. 
E.), and the Superintendent as testified to by him 
(Sten. Min. pp. 114-119) did not intend to allow claim- 
ant's firm anything for the work of taking up the sand- 
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stone and slate titling and substituting marble or for 
replacing damaged plastering but it is also apparent 
from the proofs that the firm did not intend to waive 
their claims for compensation for this work (Sten. Min. 
p. 106) and it appears that they merely signed a re- 
ceipt for the amount of money paid them when the 
final payment was made under the contract (Ex. E.). 
The minds of the parties apparently did not meet upon 
the terms of the final settlement the contractors be- 
lieving that they were to have recourse to a special 
appropriation for the additional work (Sten. Min. p. 
59) and the Superintendent and Capitol Commis- 
sioner believing that the firm was being paid in full. 
The Legislature however by the statute authorizing 
the submission of the claim (L. 1900 ch. 519) has 
brushed aside any legal defenses in the way of a re- 
covery and imposed upon this court the duty of ex- 
amining the claim and passing upon it upon its mer- 
its. The examination of the claim stripped of its legal 
questions shows that the claimant's firm furnished 
labor and materials not called for by their contract 
amounting to $4,346 for which they have not been paid. 
If there was a dispute about the sandstone tiling on 
the first floor there was no question about a compli- 
ance with the contract so far as the slate tiling in the 
second floor was concerned and the replastering ap- 
pears not to have been due to any fault of the contract- 
ors. This court is directed by the statute which au- 
thorizes the consideration of the claim to make an 
award notwithstanding '^ any act or omission which 
might be deemed a bar " to the claim and thus the 
duty is imposed of considering the claim upon the basis 
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of justice and right. Upon this basis there is no rea- 
son why the State should appropriate the labor and 
work of others without compensation and why the 
claimant should not recover for work done outside 
the terms of the contract for which his firm has not 
been paid. 

The claimant therefore is entitled to recover the sum 
of $4,346 with interest from the date of the final esti- 
mate. 

Murray, J. (concurring). The firm of Merriam & 
Le Strange were contractors and about tlie 22d day of 
May, 1896 entered into a contract with the then Capi- 
tol Commission representing the State, for the doing 
of certain work and the furnishing of material in the 
completion of the State capitol. The contract required 
their work to be done to the satisfaction of the Capitol 
Commission and that it should be approved by that 
Board which consisted of five persons. Soon after the 
signing of the contract, Merriam and Le Strange en- 
tered upon its execution, and continued their work with 
progress with reasonable rapidity until the first part 
of 1897. 

The tiling of the first floor was to be of Potsdam red 
sandstone and the material for the second and other 
floors was to be of red slate. 

On February 1, 1897, the architect certified that,— 
** Claimants have furnished materials and performed 
labor * * * according to the drawings, specifica- 
tions and contract of May 22nd, 1896 amounting to 
$119,297.00, less amount retained for the proper re- 
pairing and completion of the floor tiling of the vari- 
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ous stories of the tower, of $2,000," and certified 
further : 

'* That the work has been completed in a satisfac- 
tory manner, with the exception of the floor tiling here- 
tofore referred to." The tiling of the first and sec- 
ond floors had at this time been laid but had not been 
rubbed down and finished. The Legislature being then 
in session, the contractors were requested to suspend 
their work until after its adjournment and when the 
Legislature finally adjourned, the contractors recom- 
menced their work of rectifying the deficiencies men- 
tioned in the architect's certificate. 

It is claimed that at this time the contractors had 
practically completed their work, and that of the $2,000 
mentioned in the architect's certificate to be retained, 
fifteen hundred dollars of it was for the purpose of 
cleaning away the debris from the capitol yard, and 
the balance $500 was for rubbing down the stone floor- 
ing of the first floor and remedjdng certain blemishes 
in the tiling on the other floor. The debris in the capi- 
tol yard above mentioned was not all cleared away until 
March, 1898. 

By chapter 78 Laws of 1897 the Capitol Commission 
was abolished as a board, and the Superintendent of 
Public Works was charged with the execution of its 
duties. 

The original contract provided that the first floor 
should be laid with red sandstone; the second, red slate 
or tiling. After it was laid and finished with the ex- 
ception of the rubbing mentioned, objections were 
raised to the red sandstone and the red tiling and in 
June, 1897 the contractors were required to take up 
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the red sandstone on the first floor and the red tiling 
on the second and substitute Vermont marble on the 
first floor and Tennessee marble on the second. This, 
together with some other work which the contractors 
were required to do the claimant now claims was extra 
and additional work, work not required of them by 
their contract, and for which they are entitled to com- 
pensation from the State. • The claim for this extra 
work amounts to $4,694. 

The $2,000 being withheld from the contractors on 
their contract as before specified, in April 1908 Mr. 
Le Strange went to the Superintendent of Public 
"Works in Albany to procure tliis balance due the firm. 
At this time a bill was made out. He receipted it, 
signed also a treasurer's receipt and received the 
$2,000 from the State. To this receipt when presented 
in evidence (Ex. E.) was attached a third paper pur- 
porting to be a certificate reciting that the alleged ad- 
ditional work was done in performance of the contract 
of May 22, 1896 and the $2,000 received was in full 
payment of any and all claims against the State. 

Subsequently, the claimants procured the passage of 
an enabling act conferring jurisdiction on this court 
to hear, audit and determine this claim. This law 
known as chapter 519, Laws of 1900 provides as fol- 
lows: 

'* Jurisdiction is herby conferred upon the Court of 
Claims to hear, audit and determine the alleged claim 
* * * for damages alleged to have been sustained by 
the said firm by reason of the failure of the State to 
pay for labor performed and materials furnished by 
said firm in addition to that specified to be performed 
and furnished by the terms of the contract, * * ^ 
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and to make award, and render judgment therefor 
against the State in favor of said claimants * * * 
and in case such liability shall be satisfactorily es- 
tablished, then the Court of Claims shall award to and 
render judgment to the claimants for such sum as 
shall be just and equitable, notwithstanding the lapse 
of time since the accruing of such damages or any act 
or omission which might be deemed a bar to said claim, 
provided the claim herein is filed with the Court of 
Claims within one year after the passage of this act.'' 

It is admitted the claim was filed within the time pro- 
vided in the act, and that it is properly before the court 
for adjudication. The analization of this act shows it 
was skillfully, artistically drawn in tlie interest of the 
claimants and that under it the State has little legal 
defense left to the merits of the claim. 

The first question to be considered is : What is the 
effect of the certificate attached to the receipted bill 
signed by the contractors when they received the bal- 
ance of $2,000 due them on the original contract in 
April 1898? Was the $2,000 received by them in full 
payment, in satisfaction of the alleged additional work 
done and material furnished? 

The claimant testified that it had been agreed that 
the $2,000 retained was for finishing the floors and 
taking- away the debris in the capitol yard. That after 
the debris was cleaned away in March 1898, he visited 
the State authorities and the $2,000 was paid him as the 
balance due on his original contract of May 22, 1896. 
That he did not agree to accept this $2,000 in payment 
or liquidation of his claim for additional work done 
and materials furnished. That it was understood he 
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should be compensated for this additional work and 
materials so soon as an appropriation could be made 
therefor by the Legislature. That the additional cer- 
tificate was not attached to his receipt (Ex. E) when he 
signed it. That he did not see it at that time and had 
no knowledge of it, nor of its contents, nor of its terms. 
The State shows that in the usual course of like busi- 
ness transactions, such certificates are generally at- 
tached to its receipts. But the State offers no posi- 
tive evidence that this particular certificate was at- 
tached to this particular receipt at the time the claim- 
ant signed the receipted bill for $2,000. The ex-Super- 
intendent of Public Works, a witness in whom we all 
have confidence, testified that at the time of the sign- 
ing of the receipt (Ex E) he could not recollect 
whether, or say that the additional certificate was at- 
tached to the receipt (Ex E) at the time claimant 
signed it. 

The claimant is positive in his asservation that the 
certificate was not attached to the receipt at the time 
he signed it. That he did not see it nor know its eon- 
tents. The State offers no direct e\'idence in contra- 
diction. It seems reasonable in view of the evidence 
that this is a case in which there was, and well might 
be an omission, or oversight in the usual method of 
business by the State oflScials to attach at the time the 
certificate to the receipted bill, and I am of the opin- 
ion that the certificate was not attached to the receipted 
bill at the time the claimant signed it, and that it did 
not form part of their receipt. If this be true then the 
claimants did not know at that time the contents of the 
additional certificate and did not agree to receive the 
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$2,000 in full pajment of the additional work done and 
the materials furnished. 

The minds of the parties did not meet. The pay- 
ment of an amount less than that for which the debtor 
is liable does not constitute a valid accord and satis- 
faction, unless there is a bona fide dispute as to the 
debtor's liability, or as to the amount due from him. 
{Laroe v. Sugar Loaf Co., 180 N. Y. 367-371; Miller- 
walhier v. Knights of Golden Star, 109 App. Div. 70; 
Komp V. Raymond, 175 N. Y. 102; Bunge v. Koop, 48 
N. Y. 225.) 

The claimants by the terms of their contract of May 
22, 1896 were required to lay red sandstone on the first 
floor and red tile or slate on the second floor of the 
capitol. This stone and tiling were laid by the con- 
tractors under the supervision of a State inspector 
and no objections were made by the State at the time 
to the material furnished. In June 1897 the contract- 
ors were required to take up this stone and tiling and 
to substitute therefor Vermont and Tennessee mar- 
ble. The architect's certificate referred to was given 
February 1, 1897, before the order was issued requir- 
ing the substitution of the marble. A scrutiny of the 
certificate, to my mind, throws light on the condition 
of affairs February 1, 1897. At that time the archi- 
tect certifies the contractors ** have furnished mate- 
rials * * * according to the specifications and con- 
tract of. May 22, 1896 " that ** the work has been com- 
pleted in a satisfactory manner with the exception of 
the floor tiling referred to." Now what is the floor 
tiling referred to? Preceding this quoted paragraph 
he certifies '* less the amount retained for the proper 
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repairing and completion of the floor tiling of the vari- 
ous stories of the tower, of $2,000. The red sandstone 
on the first floor and the red tile or slate on the second 
floor were laid at this time and the architect says * ^ the 
materials furnished were according to the specifica- 
tions of the Contract.'' The architect certifies $2,000 
was to be ** retained for the proper repairing and 
completion of the floor tiling." He raises no objection 
to the material furnished nor that it was not what was 
called for by the contract. Ho says ** proper repair- 
ing " that must mean the putting in proper condition 
the material witli which the floors were then laid. This 
the contractors were proceeding to do after the ad- 
journment of the Legislature until the issuance of the 
order in June when they were required to take up the 
floor and materials laid and substitute and lay mar- 
ble as mentioned. 

AVhen the State enters into a contract requiring the 
use of certain specified materi'als and subsequently re- 
quires the substitution and use of other and more ex- 
pensive materials, with which requirement the con- 
tractor complies, equity imposes an obli.Gration on the 
State to pay for the more expensive material it 
obliges the contractor to use, and to compensate him 
for the additional burden he bears and the additional 
expense cast upon him. 

When a person has voluntarily furnished property 
or rendered valuable serv^ice to the State, at the re- 
quest of State officers for State purposes, and with the 
expectation of payment for the same, the Legislature 
may ratify the acts of such officers although previously 
unauthorized, and then create a legal liability on the 
part of the State. {O'llara v. State, 112 N. Y. 146.) 
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statement of case. 

The Legislature may give power to the Board of 
Claims or other tribunal, to disregard defenses strictly 
legal and to hear and determine claims against the 
State founded in right and justice. {Cole v. State 102 
N. Y. 48.) 

In the case at bar, the enabling act previously cited 
is so broad in its terms, so comprehensive in its lan- 
guage, that this court ^^ shall award to and render 
judgment to the claimants for such sum as shall be 
just and equitable, notwithstanding the lapse of time 
since the accruing of such damages, or any act or omis- 
sion which might be deemed a bar to said claim," that 
I have felt free to discuss it with all legal impediments 
removed and on the merits, as stated in Cole v. Stait^ 
(supra), to determine it as founded in right and jus- 
tice and in such light, I am of the opinion judgment 
should be given for the claimants in the sum of $4 346. 

Swift, P. J., concurs in opinion of Eodenbeck and 
Murray, J J. 



Richard C. Lynch and Maria Walrath v. The State 
OF New York. 

Claim No. (JTOo. 

\Miere damages are claimed for the flooding of land due to the condi- 
tion of a culvort iindor a canal ^vhich obstruct<.»d the flow of the water 
of a crook under the canal some negligence on the part of the State in 
maintaining the culvert must he shown to warrant a recovery. 

Facts and circumstances justifying the dismissal of such a claim 
reviewed. 

(Dccidod Xovpnib<^r 10, 10 OS.) 

Fl(X)ding Due to Condition of Culveit Under Erie Canal. 



Digitized by VjOOQ IC 



Lynch and Walrath v. The State of New Yoek. 271 

opinion of the Court, per Rodenbeck, J. 

Claimants owned property bordering upon the Erie 
canal and upon Chittenango creek over which the 
canar is carried by means of an aqueduct. Various 
claims of negligence are made in the claim but upon the 
trial reliance was had chiefly upon the alleged negli- 
gence of the State in maintaining the opening under- 
neath the canal aqueduct. 

George H. Sears, for claimant. 

William S. Jackson, Attorney-General, and George 
P. Decker, Deputy Attorney-General, for the State. 

KoDENBECK, J. We do not think that this claim is a 
meritorious one and therefore dismiss it. It devel- 
oped upon the trial mainly into a claim for damages 
to eighty acres of land bordering upon the Erie canal 
caused by the backing up of the water of Chittenango 
creek through the alleged negligence of the State in 
maintaining the openings underneath the canal aque- 
duct. The claimant Maria Walrath is the owner of a 
farm of about 180 acres and the claimant Richard C. 
Lynch is a tenant thereof. The farm is bounded on the 
north by the Erie canal. Chittenango creek traverses 
the farm and is carried underneath the canal by an 
aqueduct having three arches. There is a feeder along 
the creek south of tlie canal by means of which the 
water of Chittenango creek can be carried into the 
canal. There are gates in the feeder and in the south 
side of the aqueduct through which the water from the 
feeder and canal when its level becomes too lii^h can 
be turned into Chittenango creek above the aqueduct. 
The chief point upon which the chiimants relied upon 



Digitized by VjOOQ IC 



272 Lynch and Waljelath v. The State of New York. 

opinion of the Court, per Rodekbeck, J. 

the trial was that the State had opened the gates of the 
aqueduct and turned the water of the canal into the 
creek and that the arches had become partially filled so 
that the aqueduct backed up the water upon a part of 
the farm and caused the damages for which claimants 
seek to recover. 

At the very outset the court was not impressed with 
the cliaracter of this claim because of a certain claim 
on the other side of the canal down Chittenango creek 
upon which a recovery was had and in which the same 
counsel appeared as in the case at bar and which claim 
presents the reverse of the present claim. In that claim 
it was urged that at the same time in the year 1901 in 
which damages are claimed here the State turned 
water into Chittenango creek from the feeder and from 
the aqueduct and by means of this water surcharged 
the channel of the creek causing it to overflow and 
thereby injuring crops. In that claim the bulk of the 
water turned into the creek by the State was turned in 
above the arches of the aqueduct and must have found 
its way underneath the aqueduct. The main defense 
interposed by the State in that claim was that there 
were heavy rains and that the claimant would have suf- 
fered the damages notwithstanding the act of the State 
in turning surplus water from the canal and feeder 
into the creek. A recovery was had in that claim by 
the claimant on the theory that the State had negli- 
gently caused him some damages. In the claim at bar 
just the opposite position is taken by counsel. On the 
same day in 1901 upon which damages were claimed to 
have been suffered by the claimant below the aqueduct 
it is urged that the arches were partially filled and that 
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tlie water could not find an adequate outlet underneath 
the aqueduct and therefore backed up and caused the 
claimants' damages for which they have filed their 
claim. In the claim below the aqueduct the State was 
held responsible because it had negligently flooded the 
premises of the claimant by means of water turned into 
the creek above the aqueduct and which water must 
have found its way underneath the arches. In the 
present claim it is urged that the arches were partially 
filled and that the water coming down the creek and 
that which was turned into the creek from the feeder 
and the canal was retarded in its passage under the 
aqueduct by the accumulation of gravel, fence rails and 
other debris. 

Our impression of the claim was not improved by an 
examination of the claim itself for it showed that the 
claimants are unable to state when their alleged in- 
juries were received. The flooding is claimed to have 
occurred in the years 1901 and 1902 and the claim was 
verified in 1903 and still the allegation in the claim is 
that '* on or about the 28th, 29th, 30th and 31st days of 
May, 1901 and on or about the 2d, 7th, 8th, 20th and 
21st days of June, 1901 and upon several other days 
and dates of the months of May, June and July, 1901 
(which days and dates claimant cannot more definitely 
state) and that during the months of May, June, July, 
August, September and October, 1902 which days and 
dates claimant cannot more definitely state," the State 
did certain acts which caused damages to the claim- 
ants. But not only were the claimants imable in their 
claim verified shortly after their alleged injuries were 
received to state when the damages occurred ])ut they 
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were unable to specify the acts of negligence on llie 
part of the State which caused their injuries for 
we find the alleged negligence varying all the way 
from the negligent maintenance of the banks of the 
canal to the negligent obstruction of ditches and the 
aqueduct. The claim alleges that the banks of the 
canal were originally improperly and negligently con- 
structed and that they leaked and that water perco- 
lated through them and flowed in great quantities upon 
claimants' land rendering them untenantable and un- 
tillable and unproductive and worthless for cultiva- 
tion and greatly injuring the crops, pasture and 
meadow lands of claimants and injuring the same 
as farm and resident property. (Fols. 5-8.) It also 
alleges that the aqueduct was originally negligently 
and improperly built (Fol. 9). It also alleges that 
the State had negligently and carelessly main- 
tained the aqueduct of an inadequate size to conduct 
thereunder the natural flow of the creek. (Fol. 9.) 
It also alleges that the openings underneath the aque- 
duct were allowed to become filled with sand, dirt, 
gravel and other debris so that it was inadequate 
and of insufficient size to carry the water which natu- 
rally flowed in Chittenango creek whereby the water 
was dammed up, backed up and forced through the 
banks of the creek. (Fol. 10.) It also alleges that 
the State negligently constructed and maintained cer- 
tain ditches and culverts allowing them to become filled 
with dirt and other material and unfit to carry off the 
water naturally flowing upon claimants' land. (Fol. 
14.) Those references to allegations in the claim are 
sufficient to show that at the time of its verification 
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claimants were unable to point to any specific act of 
negligence on the part of the State upon which they 
were willing to rely. Not only were the claimants un- 
able to point to a particular act of negligence upon 
which they based their claim but they furnished a bill 
of particulars in which their damages were placed at 
$8040 while these damages were stipulated upon, the 
trial in case of a recovery at $784. 

The impression created by the character of the claim 
itself and the indefinite general and exaggerated state- 
ments contained in the claim were not improved when 
the case was heard. Most of the witnesses for claim- 
ants were interested either by reason of having a claim 
or by being related to some claimant and appeared too 
eager to furnish the necessary proof to make out a 
claim. Notwithstanding the indefiniteness of the alle- 
gations in the claim as to the time when the injuries 
were received the dates finally agreed upon were June 
21, 1901 and July 22, 1902, the first date as already 
stated being the same date upon which damages were 
claimed by claimants on the other side of the canal. 
The broad allegations as to negligence on the part of 
the State narrowed down to the obstruction of the creek 
by the accumulation of material under the aqueduct 
and by an abutment below the aqueduct and to the filling 
up of ditches and culverts. The main contention made 
by the claimants was that the aqueduct had become 
obstructed. All of the other acts of negligence alle^inl 
in the claim relating to the condition of the banks of 
the canal and the improper construction of the aque- 
duct were abandoned. Nothing was heard of tlie con- 
dition of the banks of the canal and not a word of proof 
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was given that any damages occurred to the claimants 
by reason of the percolation of water through the 
canal banks as alleged in the claim. Nor was any con- 
tention made that the arches of the aqueduct were of 
insufficient size to carry the natural flow of the creek as 
alleged in the claim. On the contrary it appeared that 
the aqueduct was able to take care of all the water 
which could reasonably be expected to come down the 
creek. The only point upon which the claimants can 
rely is that the arches were partially filled with mate- 
rial which obstructed the flow of the water and this 
alleged fact has not been established to the satisfaction 
of the court. Although the claimants were unable to 
state in their claim just when the alleged flooding 
occurred a witness was produced, a relative of one of 
the claimants who had never lived on the farm, who 
stated that on a specific day which was finally selected 
as the day of the flooding he saw gravel and debris in 
the arches of the aqueduct. The court was not im- 
pressed with this evidence since it was based upon 
casual observance made 200 feet away from the aque- 
duct or from the top of the aqueduct at a time when 
there was water in the creek. We are unwilling to con- 
clude that the arches were obstructed from the fact 
that witnesses some of whom were not impartial tes- 
tified that before the flooding they saw gravel and rails 
and stumps underneath the arches since it appeared 
that the construction of the aqueduct was such that in 
times of high water such material would be washed 
down the stream. A short distance above the aqueduct 
there had been constructed in the bed of the creek 
a breast wall which served the purpose of creating a 
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current to clean out the arches in times of high water. 
When the current became reduced there would be some 
deposit at the arches which upon the recurrence of 
high water would be swept away. It was therefore no 
proof of negligence on the part of the State that some • 
time before the flooding witnesses observed debris un- 
derneath the arches. No significance is to be attached 
to the evidence of witnesses who testified that at the 
time of the flooding they observed fence rails and tim- 
bers floating or jammed in at the mouth of the aque- 
duct. It appears that the State cleaned some two feet 
of gravel from the aqueduct between the two dates 
when the flooding is alleged to have occurred and yet 
this work did not seem to prevent a claim for obstruc- 
tion for a few months thereafter. 

The evidence introduced upon the trial does not seem 
to us to justify a recovery against the State and coupled 
with the. character of the claim the witnesses produced 
before the trial and the manner in which their testi- 
mony was offered together with the indefinite general 
and exaggerated statements in the claim have led us 
to the conclusion that the claim is not a meritorious 
one and should be dismissed. 

Swift, P. J., and Murray, J., concurring. 
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Xo. Clainiant. Claim. 

8746 Booth, Henry A., exec $700 00 

7977 Bowen, George H 140 00 

9074 Bowman, Mrs. Andrew J 200 00 

9054 Bradt, Aaron Francis, et al 4, 000 00 

6699 Breed, Eugene 780 00 

8260 Breed, Eugene 780 00 

6229 Bristol, William, by guard 6,000 00 

0229 Bristol, William, by guard 6, 000 00 

9169 Brooks, Joseph 400 00 

8307 Brown, Jacob 1, 180 00 

8867 Brown, Jacob 1, 180 00 

8630 Brown, Mary F., & ano 200 00 

6014 Buffalo, The City of 30,000 00 

6728 Bull, Edgar, & ajio 6, 000 00 

8249 Burchard, Mary W 4,600 00 

8700 Burr, James S 140 00 

0252 Burr, James S 168 00 

6727 Burst, Baltz 1, 164 00 

8008 Bush, Jennie 43, 014 83 

6652 Button, John 180 00 

7502 Button, John 180 00 

8278 Button, John 180 00 

8791 Button, John 90 00 

8695 Byrne, Edward M., exec 10, 000 00 

C. 

8965 Carmichael, Henrietta P., et al 60,647 55 

7526 Gartner, Maria 300 00 

7428 Cater, Charles 430 00 

7515 Caywood, Charles, exec 404 00 

7492 Chapman, Jerry V 680 00 

8311 Chapman, Jerry V 680 00 

8788 Chapman, Jerry V 340 00 

9027 Chubb, Albert, Jr 80 00 

9018 Chubb, Josiah 200 00 

9088 Collamer, Charles W., & ano 600 00 

7882 Cook, Emmett L 488 00 

8.377 Cool, Edward. & ano 515 00 

0498 Cooper, Alonzo 350 00 

7490 Cooper, Alonzo 350 00 

8310 a)oper, Alonzo 350 00 

8785 Cooper, Alonzo 176 00 

6553 Cornell, Willis 1,000 00 

7491 Cornell. Willis 1,000 00 



Judgment. 


State. 


$30 00 


15 00 


State. 


90 00 


90 00 


Affirmance. 


Costs to State. 


409 47 


300 00 


State. 


70 00 


Affirmance. 


30 00 


Reversal with 


New trial. 


140 00 


140 00 


State. 


29, 654 75 


26 25 


26 25 


26 25 


13 13 


1,668 50 


20,440 83 


30 00 


90 00 


40 00 


210 00 


210 00 


105 00 


30 00 


90 00 


100 00 


125 00 


75 00 


73 50 


73 50 


73 50 


36 75 


State. 


State. 
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No. Claimant. Claim. Judgment. 

S302 Cornell, Willis : $2,000 00 $800 00 

S900 Cornell, Willis 600 00 State. 

8055 Cottman, Joseph 8 8, 500 00 6, 736 80 

6733 Culver, Allen L 3, 672 98 175 00 

8681 Curtis, Alice P 160 00 50 00 

8682 Curtis, Gurney T 59 48 82 69 

D. 

7632 Daly, Patrick B 10,136 00 Affirmance. 

6345 Delaney, Murray J., & ano 319 00 70 00 

7514 Demmon, Chelsea 871 17 75 00 

7629 Dibble, Horace H 3, 770 90 Affirmance and 

costs 80 40 

7930 Duffy, Walter B 6,062 24 3, 000 00 

8333 Dunn, William H 3,035 00 • 988 00 

E. 

9080 Earl, Robert, et al 27,000 00 State. 

7974 Eckert, George H., & ano 480 00 215 00 

8904 Eckert, George H., & ano 880 00 State. 

66C3 Eckerson, George 1, 149 00 134 00 

9177 Egan, Cornelius 38 00 38 00 

6737 Ehle, George W 1,982 00 140 00 

8688 Emens, Lilla Alice 166 50 100 00 

9098 Emens, Lilla Alice 162 00 100 00 

t»244 Empire Engineering Co 157, 638 61 97, 582 00 

F. 

7614 Fancher, Ira 456 00 State. 

7681 Farrell, Catherine 275 00 85 00 

6152 Fastlcr, Hannah, exec, etc 371 00 70 00 

6211 Fields, James H., & ano 847 50 80 00 

8303 Fikes, Fred C, adm 1,000 00 State. 

8235 Freeman, Max, by guard 11, 195 00 State. 

7706 Froehlich, Ida . /. 300 00 80 00 

G. 

8916 Gardner, Harold D., by guard 16,000 00 700 00 

9085 Gay, MUton R 150 00 20 00 

5810 Gibson, John J 850 00 378 00 

6205 Gibson, John J 450 00 1S9 00 

6499 Gibson, John J 480 00 94 50 

7482 Gibson, John J 480 00 94 50 

7510 Gibson, John J 850 00 378 00 

8281 Gibson, John J 850 00 378 00 
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So. 
8298 
8777 
8792 
9040 
7985 
8856 
7964 
8846 
6973 
7987 
6935 
9004 
9253 
8805 



8050 
8654 
8971 
9141 
6133 
0334 
7509 
6606 
7800 
8356 
8793 
8246 
8783 
6597 
7485 
8300 
8780 
6974 
7972 
8944 
7073 
6523 
6977 
9013 
6500 
7493 
8313 
8782 
8911 



Claimant. Claim. 

Gibson, John J $480 00 ' 

Gibson, John J 240 00 

Gibson, John J 600 00 

Gilheany, Patrick 1, 700 00 

Gillen, William C 644 00 

Gillen, William C 444 00 

Graham, Charles F 500 00 

Graham, Charles F 600, 00 

Graham, Paul T 200 00 

Graham, Paul T 100 00 

Gray, Charles W 5,450 00 

Griffin, John, et al 200 00 

Groton Bridge Co 712 47 

Grout, Cora B 7, 355 20 

H. 

Hager, Henry D., & ano 20,000 00 

Hall, Roland 40 00 

Hall, Roland 40 00 

Hall, Roland 40 00 

Hand, James 47 60 

Hanley, Barney 600 00 

Hanley, Barney 600 00 

Hanley, Thomas 200 00 

Hanley, Thomas 200 00 

Hanley, Thomas 200 00 

Hanley, Thomas lt)0 00 

Harrington, Almon, adm., etc 400 00 

Harrington, Almon, adm., etc 200 00 

Harrington, Almon, com., et«' 520 00 

Harrington, Almon, com., etc 520 00 

Harrington, Almon, com., etc 520 00 

Harrington, Almon, com., etc ........ 260 00 

Harrington, Catherine 500 00 

Harrington, Catherine 500 00 

Harrington, Catherine 500 00 

Harris, Gertrude J., adm., etc 850 00 

Harter, Elmer 106 00 

Harter, James 163 75 

Hartley, Martin I., et al 125 00 

Haynes, Amelia T 400 00 

Haynes, Amelia T 400 00 

Haynes, Amelia T 400 00 

Haynes, Amelia T 200 00 

Heard, Oiarles J 6, 000 00 



Judgment. 


$94 60 


47 


25 


189 00 


176 00 


130 00 


State. 


55 


00 


56 


00 


State. 


State. 


250 00 


75 00 


762 47 


3,606 


60 


5,195 


25 


20 


00 


20 


00 


20 


00 


7 


00 


40 


00 


40 


00 


42 


00 


42 


00 


42 


00 


21 


00 


75 


00 


37 


90 


105 


00 


106 


00 


105 


00 


52 


50 


30 


00 


State. 


State. 


50 


00 


27 


00 


42 


00 


60 


00 


63 


00 


63 


00 


63 


00 


31 


50 


State. 
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No. Claimant. Claim. 

8912 Heard, Cynthia $4,000 GO 

9082 Hess, Emma Louise 200 00 

8885 Higgins, Charles ". 2,566 00 

8069 Hill, Maude R 6,500 00 

9097 Hillegas, Louisa E 443 25 

0964 Hoag, Minnie A., adm., etc 2,038 50 

6374 Holley, Joseph, & ano 50 00 

0740 Holley, Joseph, & ano 450 00 

7613 irooper, Charles A., & ano 692 00 

7622 Hooper, Charles A., & ano 187 00 

7616 Hooper, Lenora 141 00 

8345 Hotchkiss, Emily A 200 00 

8709 Hubbs, Olive 200 00 

8835 Hubbs, Olive . • 1, 000 00 

8717 Hughson, Susan B., & ano 959 60 

8910 Hyndman, Cliarles 6, 000 00 

8908 Hyndman, Nora 4, 000 00 

I. 

8658 Ives, John H 120 00 

8972 Ives, John H 120 00 

9143 Ives, John H 120 00 

J. 

7877 James, George R 450 00 

7533 Johnson, Willies E 500 00 

8319 Jones, Otis 504 00 

K. 

7912 Kay, Anna 1 0*0 00 

8730 Keeffe, Arthur J 300 00 

8836 Kepgan, Martin 310 00 

8292 Kelly, Thomas 150 00 

7969 Kelsey, Betsey 1, 040 00 

8843 Kelsey, Betsey 1, 040 00 

7427 Kilgus, George E 237 00 

7429 Kilgus, Michael 374 50 

8742 Kinner, Julia A 7, 164 55 

6346 Kippley, Anthony 46 50 

0282 Kittle, Casper J 1 16 25 

6120 Knapp, Henry J., & ano 500 00 

6167 Krafft, Clark, & ano . .^ 1. 633 50 

L. 

7980 Lankton, James B 120 00 

8847 Lankton, James B 120 00 



Judgment. 

State. 

State. 

State. 
$2,975 83 

State. 
257 75 

State. 

State. 

State. 

State. 

30 00 

70 00 

50 00 

214 00 

Affirmance, 

State. 

State. 



29 01 
29 01 
29 01 



125 00 
State. 
75 00 



66 00 

State. 
150 00 

30 00 
125 00 

State. 

30 00 

60 00 
,400 55 

12 00 

State. 

90 00 
140 00 



100 00 
State. 
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Xo. Claimant. Claim. 

8614 Lannah, James $120 00 

8650 Lasher, Charles 80 00 

8077 Lasher, Charles 40 00 

9147 Lasher, Charles 40 00 

8655 Lasher, Gteorge 80 00 

8969 Lasher, George 60 00 

9142 Lasher, George 60 00 

9001 Lewis, Adolphus E., et al 1,093 20 

8932 Lewis, Mary J,, exec 6,000 00 

8054 Lindley, William H 5, 000 00 

M. 

7484 Machan, John E 640 00 

8312 Machan, John E 640 00 

8781 Machan, John E . 320 00 

6669 Maltby, Charlotte M. 480 00 

7497 Maltby, Charlotte M 240 00 

8306 Maltby, Charlotte M 480 00 

8784 Maltby, Charlotte M 240 00 

8290 Mapes, Charles 200 00 

7920 Meagher, Michael C 24,000 00 

3499 Morgan, Louise M., & ano 838 00 

9304 Morrisey, Julia 28 00 

8768 Mosso, Joseph E., et al 6,029 55 

6123 Moth, WiUiam M., & ano 582 50 

7984 Mott, Catherine 500 00 

8901 Mott, Catherine 500 00 

6534 Murray, James 600 00 

7480 Murray, James 600 00 

8309 Murray, James 600 00 

8789 Murray, James 300 00 

Mo. 

8806 McCarthy, Charles 2,375 00 

8255 ISIcCarthy, Matthew J 2,309 00 

8888 McClusky, Henry 200 00 

9083 MoGuinn, Matthew ^. 30 00 

9107 McGuinn. Matthew 30 00 

8898 Mclntyre, Harriet, & ano 670 00 

5328 McKay, George 500 00 

6122 McKee, John 762 00 

6134 Neider, Alexander 75 00 

6785 Xewton, Herman J 1, 200 00 



Judgment. 


$60 00 


30 00 


15 


00 


15 


00 


20 00 


20 00 


20 


00 


State. 


268 


88 


2.646 


23 


157 


50 


167 


50 


78 


75 


75 


60 


37 


80 


75 


60 


37 


80 


40 


00 


Affirmance. 


387 


88 


28 


00 


1,089 


50 


115 


00 


125 


00 


State. 


168 


00 


168 


00 


168 


00 


84 


00 


320 


00 


902 


26 


State. 


20 


00 


20 


00 


50 


00 


New trial and 


costs 113 


75 


100 


00 


10 


00 


75 


00 
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Xo. Claimant. Claim. Judgment. 

7962 Nicholson, Enoch C $1,596 00 $200 00 

8852 Nicholson, Enoch C 1, 596 00 State. 

9039 Nolan, James 500 00 State. 

8539 Nussbaum, Myer 12, 000 00 Affirmance, 

0. 

6457 Ostrander, Charles 500 00 Affirmance and 

costs 10 00 

6287 Otis, Franc W 6G8 60 250 00 

P. 

8842 Paragon Plaster Co 1,473 50 1,359 40 

6502 Parish, Betsey A 400 00 73 50 

7495 Parish, Betsey A 400 00 73 50 

8301 Parish, Betsey A 400 00 73 50 

8786 Parish, Betsey A 200 00 36 75 

8653 Pearse, Frank T 80 00 25 00 

8970 Pearse, Frank T 80 00 25 00 

9146 Pearse, Frank T 80 00 25 00 

8659 Pearse, James C 320 00 35 00 

8968 Pearse, James C 120 00 35 00 

9144 Pearse, James C 120 00 35 00 

6608 Feet, Mineita, et al 120 00 10 50 

8795 Peet, Minetta, et al 90 00 10 50 

7617 Phelps, Elson 366 00 State. 

7971 Pickard, Myron S 300 00 120 00 

8845 Pickard, Myron S 300 00 State. 

7881 Piper, Anna B 361 25 140 00 

8957 Place, Daniel N., & ano 1,344 55 State. 

6609 Poole, John H 200 00 31 60 

7611 Porter, Millard A 442 50 State. 

6570 Post, Roswell W 600 00 Affirmance. 

9057 Powers, Albert E 1,883 33 1, 400 00 

8989 Printy, Anna 1, 373 90 State. 

Q. 

6687 Quayle, Oliver A 39, 338 70 Costs 183 17 

6687 Quayle, Oliver A 39, 338 70 Affirmance. 

6687 Quayle, Oliver A 39, 338 70 Affirmance. 

6687 Quayle, Oliver A 39,338 70 12, 507 70 

R. 

8269 Rapp, William G., & ano 3.500 00 2,589 11 

3362 Ray, Chester 20. 338 30 SUte. 

8663 Richardson, Lawrence J., & ano 200 00 200 00 
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Xo. 
9068 
GOOO 
8749 
8748 
6601 
7615 
6610 
7481 
8295 
8776 
6503 
7498 
8320 
8779 
6598 
7489 
8305 
8790 



7017 
7970 
8853 
6773 
7610 
7004 
7623 
6504 
7496 
8308 
8778 
8991 
9038 
6479 
7979 
0512 
7499 
8314 
8787 
7978 
8930 
8254 
6206 
S006 
8057 



Claimant. Claim. 

Richardson, Lawrence J $260 00 

Riley, John 8,000 00 

Riley, John . .* 316 00 

Riley, John P'rank 350 00 

Riley, Michael 5, 000 00 

Rogers, Angela C 783 00 

Rouse, Lewis E 480 00 

Rouse, Lewis E 240 00 

Rouse, Lewis E 480 00 

Rouse, Lewis E 240 00 

Rouse, William H 400 00 

Rouse, William H 400 00 

Rouse, William H 400 00 

Rouse, William H 200 00 

Ryan, Daniel 400 00 

Ryan, Daniel 400 00 

Ryan, Daniel 400 00 

Ryan, Daniel 200 00 

S. 

Sadler, Lucinda J 800 00 

Sadler, Lucinda J , 800 00 

Sadler, Lucinda J 800 00 

Sarony, Rose 450 00 

Schell, Charles H 326 00 

Schell, John H 272 75 

Scliell, John 330 00 

Schenck, Adrian A., & ano 600 00 

Schenck, Adrian A., & ano 600 00 

Schenck, Adrian A., & ano 600 00 

Schenck, Adrian A., & ano 300 00 

Sears, Thomas, & ano 165 00 

Sheridan, Cathi'vine 800 00 

Sherwood, Wallace S 112 40 

Shoecraft, Mary M., & ano 2, 260 00 

Shrubb, Adell, et al 400 00 

Slirubb, Adell, ct al 400 00 

Shrul)b, Adell, et al 400 00 

Shrubb, Adell, et al 200 00 

ShurtlefT, A. W., exec 740 00 

Si])])lo, John C 498 00 

Smitli. Aiitliony L 2.309 00 

Smitli, Jjinies B 2, 059 50 

Smi th. Siirah A 1, 600 00 

Smith, William H 100 00 



Judgment. 


$200 00 


State. 


80 00 


90 00 


State. 


State. 


94 50 


47 25 


94 50 


47 25 


68 25 


68 25 


68 25 


34 13 


68 25 


68 25 


68 25 


34 13 


80 00 


State. 


State. 


100 00 


State. 


State. 


State. 


115 50 


115 50 


115 50 


57 76 


State. 


35 00 


28 50 


225 00 


86 10 


86 10 


86 10 


43 05 


100 00 


50 00 


701 66 


Aflarmance. 


125 00 


20 00 
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No. Claimant. Claim. Judgment. 

8976 Smith, William H $100 00 $20 00 

9145 Smith, William 11 100 00 30 00 

6505 Snow, Frank J 345 00 100 00 

74SS Snow, Frank J 690 00 State. 

8297 Snow, Frank J 690 (K) State. 

7612 Southard, Burton L 601 00 State. 

7606 Southard, Frank 334 00 State. 

67^f4 Stearns, Martha A 300 00 25 00 

7221) Sterling, Mary J 360 00 125 00 

6335 Steves, Reuben 1,200 00 State. 

7343 Stratton, Frank W OHO 00 ' 208 00 

6756 Suiter, George 1,540 00 250 00 

8879 Suiter, George 1,406 00 State. 

7966 Suits, Mary R 290 00 100 00 

8859 Suits, Mary R 4(M) 00 State. 

7478 Sullivan, Lawrence 545 75 60 00 

8798 Sulzman, Charles A., et al 16, 060 00 12, 396 70 

T. 

6506 Tappan, Emogene 80 00 16 80 

7501 Tappan. Emogene 100 00 16 80 

8277 Tappan, Emogene 100 00 16 80 

8794 Tappan, Emogene 50 00 8 40 

618S Taylor, Anson 315 00 State. 

6189 Taylor, Charles, & ano 641 00 70 00 

8251 Thorpe, Sarah A 2,500 00 1, 818 00 

7677 Tine, George 250 00 75 00 

7673 Tine, G. Frank 275 00 65 00 

7892 Tobin, William 234 00 175 00 

7886 Trevor, Francis, Jr 1, 225 36 3H0 1 1 

9170 Tryon, William, et al 200 00 200 00 

9201 Tryon, William, et al J 00 00 50 00 

V. 

8697 Van Alstine, Jessie M 25,000 00 Affirmance and 

costs 85 50 

8052 Van Valkenburgh, A. T 2, 000 00 1 , 731 75 

9091 Van Wormer, Maria E., & ano 4. 901 30 State. 

W. 

9081 Walling, Dorcas 12.1 00 20 00 

6966 Wnlrath, Julia. & ano 1. V\H) S2 175 00 

9094 Warner, Josepliine A 3, oOl 05 400 00 

8391 Watson, Frances 11 1. 000 00 State. 

9070 Weed, Charles A 500 00 State. 

10 
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No. Claimant. Claim. Judgment. 

7671 Wegner, Emil $410 67 $110 00 

5346 Wheeler, William W .' 3, 969 92 3. 336 90 and 

costs 115 98 

9019 Whitci)mb, Frank J 200 00 100 00 

9029 Wilcox, Cyrus E 80 00 30 00 

8759 Wilde, John D., and ano 3, 669 55 2, 459 02 

6265 Williams, David S. and ano 186 00 Stat« 

7880 Williams, William D 322 30 140 00 

9079 Winslow, Lewellyn B. and ano 5,000 00 State 

6226 Worden, Eliza J 15 00 State 

9072 Wood, William S 100 00 State 

7001 Wormuth, Levi Y 600 00 70 00 

7483 Wormuth, Levi Y 250 00 35 00 

8299 Wormuth, Levi Y 500 00 70 00 

8854 Wormuth, Levi Y 250 00 36 00 
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LEGISLATION OF 1908. 



Relating to Court of Claims Exclusive of Appro- 
priations. 

Laws 1908, Chapter 130. 

An Act for the protection of the forests, fish and game 
of the State, constituting chapter thirty-one of the 
general laws. 

Became a law, April 14, 1908. 

§ 49. Jurisdiction of Court of Claims. — If said 
board is unable to agree with the owner for the value 
of property so taken or appropriated, or on the amount 
of damages resulting therefrom, such owner, within 
two years after the service upon him of the notice of 
appropriation as above specified, may present to the 
court of claims a claim for the value of such land and 
for such damages, and the court of claims shall have 
jurisdiction to hear and determine such claim and ren- 
der judgment thereon. Upon filing in the office of 
the comptroller a certified copy of the final judgment 
of the court of claims, and a certificate of the attorney- 
general that no appeal from such judgment has been 
or will be taken by the state, or, if an appeal has been 
taken, a certified copy of the final judgment of the ap- 
pellate court, affirming in whole or part the judgment 
of the court of claims, the comptroller shall, issue his 
warrant for the payment of the amount due the claim- 

291 
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292 LEGISLATION OF 1908. 

ant by such judgment, with interest from the date of 
the judgment until the thirtieth, day after the entry of 
such final judgment, and such amount shall be paid by 
the treasurer. 

§ 65. Court of Claims to Examine Pboperty.— The 
court of claims, if requested by the claimant or the at- 
torney-general, shall examine the real propertj^ affected 
by the claim of damages for the appropriation thereof 
and take the testimony in relation thereto in the county 
where such pro})erty or a i)art thereof is situated. 
The actual and neces^^ary expenses of each judge and 
of each officer of the court in making such examination 
and in so taking testimony shall be audited by the comp- 
troller and paid from the money appropriated for the 
purposes of this article. 

Laws 1908, Chapter 519. 

An Act to amend the code of civil procedure, in rela- 
tion to the jurisdiction of the court of claims. 

Became a law, June 16, 1908, with the approval of the 
Governor. Passed, three-fifths being present. 

The People of the State of New York, represented 
in Senate and Assembly, do enact as follows: 

Section 1. Section two hundred and sixty-four of 
the code of civil procedure is hereby amended to read 
as follows: 

S 204. Jurisdiction. — The court of claims possesses 
all of the powers and jurisdiction of the board of claims. 
It also has jurisdiction to hear and determine a private 
claim against the state, including a claim of an executor 
or administrator of a decedent who left him or her 
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surviving a husband, wife or next of kin, for damages 
for a wrongful act, neglect o> default, on the part of 
the state by which the decedent's death was caused, 
which shall have accrued within two years before the 
filing of such claim and the state hereby consents, in 
all such claims, to have its liability determined. It may 
also hear and determine any claim on the part of the 
state against the claimant, or against his assignor at 
the time of the assignment; and must render judgment 
for such sum as should be paid by or to the state. But 
the court has no jurisdiction of a claim submitted by 
law to any other tribunal or officer for audit or deter- 
mination except where the claim is founded upon ex- 
press contract and such claim, or some part thereof, 
has been rejected by such tribunal or officer. In no 
case shall any liability be implied against the state, and 
no award shall be made on any claim against the state 
except upon such legal evidence as would establish 
liability against an individual or corporation in a court 
of law or equity. Xo claim other than for the appro- 
priation of land shall be maintained against the state 
unless the claimant shall within six months after such 
claim shall have accrued, file in the office of the clerk 
of the court of claims and with the attorney-general a 
written notice of intention to file a claim against the 
state, stating the time when, and the place where such 
claim arose and in detail the nature of the same, which 
notice shall be signed and verified by the claimant be- 
fore an officer authorized to administer oaths. The 
attorney-general may require any person filing such a 
notice of claim for any cause whatever against the 
state to be sworn before him or one of his deputies 
designated by him for that purpose within the county 
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of the claimant's residence, relating to such claim and 
when so sworn, to answer orally as to any facts relative 
to the justness of such claim. Willful false swearing 
before the attorney-general or deputy attorney-general 
is perjury and punishable as such. Provided, however, 
that nothing herein shall be construed to confer juris- 
diction of any claim which accrued more than three 
years prior to the time when this section, as amended, 
takes effect, but, as to claims which accrued within 
three years prior to the time when this section, as 
amended, takes effect, and as to claims which have here- 
tofore been filed in the court of claims and which have 
been dismissed for lack of jurisdiction within three 
years last past the court shall have jurisdiction, if a 
notice of intention to file such claim is filed in the 
office of the clerk of the court of claims and with the 
attorney-general within six months and such claim is 
filed within one year after this section, as amended, 
takes effect. Provided further, that nothing herein 
contained shall be construed to allow the court to hear 
any claim which as between citizens of the state would 
be barred by lapse of time or of any claim heretofore 
accrued and of which the said court has had jurisdic- 
tion and which was barred by lapse of time at the date 
when this section, as amended, takes effect. 

§ 2. This act shall take effect September one, nine- 
teen hundred and eight. 
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PROVISIONS OF THE CODE OF CIVIL PROCEDURE RELAT- 
ING TO THE COURT OF CLAIMS. 



TITLE III. 

Article First. 

The Court of Claims, 

SlccTiON 263. Court of Claims. 
204. Jurisdiction. 

265. Rules and procedure. 

266. Officers. 

267. Seal of court. 

268. Sessions, duty of sheriff. 

269. Judgments. 

270. Duty of attorney -general and superintendent of public 

works. 

271. Record of proceedings; report. 

272. Expense of procuring testimony on commission. 

273. Annual report to comptroller. 

274. Costs not to be taxed. 

275. Appeals. 

276. Time and manner of taking appeal. 

277. Case on appeal. 

278. Preference on appeals. 

279. Salary of judge of court of claims. 

280. Salaries of officers of court of claims. 

281. Interpleader, consolidation and new parties. 

§ 263. Court of Claims. The board of claims is con- 
tinued, and shall hereafter be known as the court of 
claims. The court consists of the commissioners of 
claims now in office and their successors, who shall 
hereafter be known and designated as judges of the 
court of claims. Judges shall be appointed by the gov- 
ernor, by and with the advice and consent of the 
senate. Whenever the term of office of a judge shall 

295 
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expire, or a vacancy shall occur therein otherwise than 
by expiration of term, his successor shall be appointed 
for a full term of ten years from the expiration of the 
preceding term, or from the occurrence of the vacancy, 
as the case may be. The present judges of the court 
of claims shall continue to serve, and their term of 
office is hereby extended for the full period of ten years 
after this act shall take eflFect. Notwithstanding the 
provisions of section five of the public officers law, a 
judge of the court of claims shall hold over and con- 
tinue to discharge the duties of bis office, after the 
expiration of the term for which he shall have been 
chosen until his successor shall be chosen and quali- 
fied; but after the expiration of such term the office 
shall be deemed vacant for the purpose of choosing 
his successor. By an order to be filed in the office 
of the secretary of state the governor shall designate 
one of the judges as a presiding judge, who shall act 
as such during his term; two of the judges shall con- 
stitute a quorum for the transaction of business. 

§ 264. Jurisdiction. The court of claims possesses 
all of the powers and jurisdiction of the board of claims. 
It also has jurisdiction to hear and determine a private 
claim against the state, including a claim of an executor 
or administrator of a decedent who left him or her 
surviving a hus])and, wife or next of kin, for damages 
for a wrongful act, neglect or default, on the part of 
the state by which the decedent's death was caused, 
which shall have accrued within two years before the 
filing of such claim and the state hereby consents, in 
all such claims, to have its liability determined. It may 
also hear and determine any claim on the part of the 
state against the claimant, or against his assignor at 
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the time of the assignment; and must render judgment 
for such sum as should be paid by or to the state. But 
the court has no jurisdiction of a claim submitted by 
law to any other tribunal or officer for audit or deter- 
mination except where the claim is founded upon ex- 
press contract and such claim, or some part thereof, 
has been rejected by such tribunal or officer. In no 
case shall any liability.be implied against the state, and 
no award shall be made on any claim against the state 
except upon such legal evidence as would establish 
liability against an individual or corporation in a court 
of law or equity. No claim other than for the appro- 
priation of land shall be maintained against the state 
unless the claimant shall within six months after such 
claim shall have accrued, file in the office of the clerk 
of the court of claims and with the attorney-general a 
written notice of intention to file a claim against the 
state, stating the time when, and the place where such 
claim arose and in detail the nature of the same, which 
notice shall be signed and verified by the claimant be- 
fore an officer authorized to administer oaths. The 
attorney-general may require any person filing such a 
notice of claim for any cause whatever against the 
state to be sworn before him or one of his deputies 
designated by him for that purpose within the county 
of the claimant's residence, relating to such claim and 
when so sworn, to answer orally as to any facts relative 
to the justness of such claim. AVillful false swearing 
before the attorney-general or deputy attorney-general 
is perjury and punishable as such. Provided, however, 
that nothing herein shall be construed to confer juris- 
diction of any claim which accrued more than three 
years prior to the time when this section, as amended. 
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takes effect, but, as to claims which accrued within 
three years prior to the time when this section, as 
amended, takes effect, and as to claims which have here- 
tofore been filed in the court of claims and which have 
been dismissed for lack of jurisdiction within three 
years last past the court shall have jurisdiction, if a 
notice of intention to file such claim is filed in the 
office of the clerk of the court of claims and with the 
attorney-general within six months and such claim is 
filed within one year after this section, as amended, 
takes effect. Provided further, that nothing herein 
contained shall be construed to allow the court to hear 
any claim which as between citizens of the state would 
be barred by lapse of time or of any claim heretofore 
accrued and of which the said court has had jurisdic- 
tion and which was barred by lapse of time at the date 
when this section, as amended, takes effect. 

§ 2. This act shall take effect September one, nine- 
teen hundred and eight. 

§ 265. Rules and Procedure. The court may estab- 
lish rules for its government, and the regulation of 
practice therein; prescribe the forms and methods of 
procedure before it, vacate or modify judgments and 
grant new trials, and except as otherwise provided 
in said rules and regulations, or the code of civil pro- 
cedure, the practice shall be the same as in the supreme 
court. 

§ 266. Officers. The court shall appoint, and may 
remove for cause, a clerk, a deputy clerk, a stenog- 
rapher, and a marshal, who shall also act as messenger; 
and they shair perform such duties as the court may 
prescribe. Before entering upon the duties of his 
office, the clerk shall make and file in the office of the 
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comptroller, a bond for the faithful performance of 
his duties in an amount and with sufficient sureties to 
be approved by at least two of the judges, which 
approval shall be indorsed on said bond. 

§ 267. Seal, of Coubt. The court shall adopt and 
procure ah official seal, with suitable device and in- 
scription. A description of such seal, with an impres- 
sion thereof, shall be filed in the office of the secretary 
of state. The expense of procuring such seal shall be 
paid out of the contingent fund of the court. 

§ 268. Sessions, Duty of Sheriff. The court shall 
hold at least eight sessions each year, and unless other- 
wise ordered by the court shall be held as follows: 
On the fourth Monday of January at the capitol in 
Albany; on the third Monday of February at the city 
of Syracuse; on the fourth Monday of March at the 
city of Utica; on the fourth Monday of April at the 
capitol at Albany; on the fourth Monday of May at 
the city of Rochester; on the third Monday of June 
at the city of Buffalo; on the fourth Monday of Sep- 
tember at the capitol in Albany ; on the fourth Monday 
of November at the capitol at Albany, and it may also 
hold adjourned or special sessions at such other times 
and places in the state as it may determine. It may 
also hold a session and take testimony where the 
claimant resides or where the claim is alleged to have 
arisen, or in the vicinity, and may view any premises 
affected by the proceedings. And in case of any 
appropriation of land by the state, the value of which 
shall exceed five hundred dollars, it shall be the duty 
of the court to view the premises affected by the appro- 
priation. The sheriff of any county, except Albany, 
shall furnish for the use of the court suitable rooms 
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in tlie court house of his county for any session ordered 
to be held thereat, and shall if required attend said 
session. His fees for attendance shall be paid out of 
the contingent fund of the court, at the same rate as for 
attending a term of the supreme court, in that county. 
§ 269. Judgments. The determination of the court 
upon a claim shall be bj" a judgment to be entered in a 
book to be kept by the clerk for that purpose, and 
signed and certified by him. Within ten days after 
the entry of the judgTnent, the clerk sliall serve a 
certified copy thereof on the claimant or his attorney 
and also upon the attorney-general. If the claim arises 
in a case where the state seeks to appropriate or has 
appropriated land for a public use, the judgment shall 
contain a description of such land. A transcript of a 
judgment in favor of the state, certified by the clerk 
of the court, may be filed and docketed in the clerk's 
office of any county; and upon being so docketed shall 
become and be a lien upon the property of the claimant 
in that county, to the same extent and enforceable by 
execution in the same manner, as a judgment of the 
supreme court. A final judgment against the claim- 
ant on any claim prosecuted as provided in this article 
shall forever bar any further claim or demand against 
the state arising out of the matters involved in the 
controversy. Interest shall be allowed on each judg- 
ment of the court of claims from the date thereof until 
the twentieth day after the comptroller is authorized 
to issue his warrant for the payment thereof or until 
payment, if payment be made sooner. But no such 
judgment shall be paid until there shall be filed with 
the comptroller a copy thereof duly certified by the 
clerk of the court of claims together with a certificate 
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of the attorney-general that no appeal from such judg- 
ment has been or will be taken by the state, and a 
release and waiver by the attorney for the claimant 
of any lien for services upon said claimant's cause of 
action, claim, award, verdict, report, decision or judg- 
ment in favor of said claimant, which said attorney 
may have thereon under and by virtue of section 66 
of the code of civil procedure; and where damages are 
awarded for the permanent ap{)ropriation of land for 
a public use, there shall also be filed with the comp- 
troller a satisfactory abstract of title and certificate of 
search as to incumbrances, showing the person de- 
manding such damages to be legally entitled thereto. 
The provisions of this section as to limitation of inter- 
est shall not apply, however, to judgments paid from 
the various trust funds or sinking funds of the state, 
which funds shall be entitled to interest until the 
twentieth day after an appropriation is available for 
the reimbursement thereof or until pajTnent, if pay- 
ment be sooner made. 

§ 270. Duty of Attorney-General and Superintend- 
ent OF Public Works. The attorney-general shall rep- 
resent the state in all proceedings relating to claims. 
In all cases of canal claims a copy of each such claim 
and of notice of claim which is or may hereafter be 
required to be filed with the court of claims shall be 
filed with the superintendent of jniblic works who on 
request from the attorney-general, shall furnish such 
assistance as he may require in subpoenaing witnesses 
and preparing the cases for trial. The attorney- 
general may designate a clerk in his office to assist in 
the preparation of cases for trial and to attend a term 
of the court. And no claim brought against the state 
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on account of the canal shall be settled or compromised 
for any amount without the written consent thereto by 
the superintendent of public works or his duly author- 
ized representative. 

§ 271. Record of Proceedings; Report. The court 
shall keep a record of its proceedings, and, at the com- 
mencement of each session of the legislature, and at 
such other times during the session as it may deem 
proper, or as the senate or assembly may request, 
report to the legislature the claims upon which it has 
finally acted, with a statement of the judgment ren- 
dered in each case. 

§ 272. Expense of Procuring Testimony on Commis- 
sion. When testimony is taken on commission, at the 
instance of the claimant, the expense thereof including 
the fees of the commissioner, shall be paid by the claim- 
ant; and when taken at the instance of the state, such 
fees and all expense incurred by the attorney-general 
shall be paid out of the contingent fund of the court. 

§ 273. Annual Report to Comptroller. On the first 
day of January in each year, the clerk shall report, 
to the comptroller, under oath, a detailed statement of 
his disbursements made under the direction of the court 
from its contingent fund during the preceding year. 

§ 274. Costs Not to be Taxed. Costs, witnesses' fees 
and disbursements shall not be taxed, nor shall counsel 
or attorney fees be allowed by the court to any party. 

§ 275. Appeals. Either party may appeal from an 
order or judgment of the court of claims to the 
appellate division of the supreme court of the third 
department. The appeal from a judgment may be 
taken upon questions of law or of fact, or both, or for 
an alleged excess or insufficiency of the judgment. 
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Upon such appeal, the court may affirm, reverse, or 
modify the judgment, or dismiss. the appeal, or grant a 
new trial. The provisions of this code relating to 
appeals in the supreme court apply, so far as practi- 
cable, to appeals from orders or judgments of the 
court of claims, except as modified in this article. 

§ 276. Time and Manner of Taking Appeal. An 
appeal must be taken within thirty days after the entry 
and service of the order, or the service by the clerk 
of a certified copy of the judgment, by serving upon 
the claimant or his attorney, or upon the attorney- 
general, and upon the clerk, in like manner as in the 
supreme court, a written notice to the effect that the 
appellant appeals from the order or from the judg- 
ment or from a specified part thereof, and briefly stat- 
ing the grounds of the appeal. 

§ 277. Case on Appeal. With the notice of appeal 
from a judgment, the appellant shall serve upon the 
adverse party a case containing so much of the evi- 
dence as the appellant may deem necessary to present 
the questions raised by the appeal. Within ten days 
after the service of the case, the respondent may pro- 
pose and serve amendments thereto, and the case may 
be settled upon five days' notice by any judge of the 
court. Notice of the settlement may be served by either 
party, within ten days after service of the proposed 
amendments. The court or a judge thereof may extend 
the time for serving a case or amendments. 

§ 278. Preference on Appeals. An appeal taken 
after the calendar for a term of the appellate court is 
prepared may be placed thereon upon the application 
of the attorney-general at any time during the then 
current tenn, and brought on for a hearing as a pre- 
ferred cause upon a notice of fourteen days. 
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§ 279. Salary of Judge of Court of Claims. Eax?h 
judge of the court of claims shall receive an annual com- 
pensation of eight thousand dollars, payable monthly, 
which sum shall include all his expenses and disburse- 
ments connected with his oflBce. A judge of the court 
of claims shall not dui^ng his term of oflSce, practice 
the profession of law, or act as referee in any action 
or proceeding in any of the courts of tliis state. 

§ 280. Salaries of Officers of Court of Claims, 
Each officer of the court of claims shall receive an 
annual salary, payable monthly, and other compensa- 
tion as follows: 

1. The clerk, four thousand dollars. 

2. The deputy clerk, three thousand dollars. 

3. The stenographer, two thousand five hundred dol- 
lars, and five cents a folio for copies of minutes and 
testimony furnished at the request of the claimant. 

4. The marshal, including also his services as mes- 
senger, twelve hundred dollars. The clerk, deputy 
clerk, stenographer and marshal shall be paid their 
actual expenses while in the discharge of their re- 
spective duties, elsewhere than in the city of Albany, 
to be audited by the court and paid from the contin- 
gent fund. No charge shall be made against the state 
by the clerk or the stenographer for copies of minutes, 
testimony or papers, furnished to the attorney-general 
or to the court, or filed in the office of the clerk. 

§ 281. Interpleader, Consolidation and New Par- 
ties. Jurisdiction and powers are also conferred upon 
the court of claims in its discretion, to order other 
parties, known or unknown, to be brought in and made 
parties to any action or proceeding pending in said 
court or substituted whenever it appears or is made 
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to appear to the court, necessary to a complete deter- 
mination of the controversy, or the determination of 
a liability; to consolidate claims or actions, to order 
interpleader, in the same manner and to like extent 
and with like effect in matters over which said court 
of claims have or shall have jurisdiction, as is con- 
ferred upon other courts by sections 452, 756, 817, 820 
and 2518 of this code. Said parties may be brought in 
by order instead of by citation or summons, which 
order may be served personally or by publication in 
like manner as is provided for the service of a citation 
in surrogate's court; and in the cases provided in this 
section the said court may render judgment for or 
against any of the parties in said action or proceeding 
as may be just and equitable. 
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RULES OF THE COURT OF CLAIMS OF THE STATE OF 
NEW YORK. 



Clerk's Office, Capitol, 

AuiANY, N. Y., April 22, 1907. 

•The following rules were adopted by the judges of 
the Court of Claims, April 22, 1907. 

CHARLES E. PALMER, 

Clerk. 
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RULES OF PRACTICE. 



GENERAL PROVISIONS. 

1. Application of rules of Supreme Court. 

2. Substitution of attorney. 

3. Interpleader, consolidation, and new parties. 

4. Service of notice by mail. 

5. Extensions of time. 

6. Discontinuance when counterclaim is pleaded. 

7. (Settlement and compromise. 

8. Size of paper used for claims and briefs. 

9. Use of number of claim. 

10. Folioing motion papers. 

11. Date of issue. 

12. Calendar. 

13. Duties of the clerk. 

COMMENCEMENT OF ACTION. 
Geneila-l Provisions. 

16. Notice of intention to file claim. 

17. Appointment of guardian ad litem. 

Pleadings Generality. 

19. Forms for pleading. 

20. Amendment of pleadings. 

21. Filing amended pleadings. 

22. Service of amended pleadings. 

Claim. 

24. Statement of claim generally. 

25. Statement in claim of particulars of damage. 

26. Statement in claim as to former audit or det<*rmination. 

27. Statement in claim as to af^signments. 

28. Statement of claim under special statute. 

29. Statement of claim in cases of appropriations. 

30. Map and rough drawings to accompany claims. 

31. Abstract of title to accompany claims in cases of permanent 

appropriations. 

32. Slibscription of claim. 

33. Verification of claim. 

309 
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34. Printing claims. 

35. Folioing claims. 

36. Filing of claim. 

37. Filing copies of claim. 

38. Dismissal of claim by Attorney -General. 

Pleadings by State. 

40. Pleadings by State. 

41. Allegations in claim deemed denied by State without pleading. 

42. Verification of counterclaim by State. 

43. Service of counterclaim. 

44. Printing counterclaim. 

45. Filing counterclaim. 

46. Folioing counterclaim. 

47. Dismissal of counterclaim by claimant. 

Reply by Claimant. 
49. Counterclaim admitted unless reply filed. 

60. Reply to counterclaim. 
51. Verification of reply. 

62. Printing and filing reply. 
53. Folioing replies. 

Notices. 

55. Notices of trial for regular terms. 

56. Notes of issue for regular terms. 

57. Notices for special terms. 

TRIAL. 

61. Subpcenas. 

62. Attachment to compel obedience to subpoenas. 

63. Punishment for contempt. 

64. Discovery. 

65. Hearing of claims generally. 

66. Hearing of claims placed upon the calendar by Attorney-General. 

67. Dismissal of claims. 

68. Proofs. 

69. Referee to take proofs. 

70. Taking testimony out of court. 

71. Briefs. 

72. Form of requests to find. 

JUDGMENT. 

73. Judgments generally. 

74. Form of judgment. 

75. Judgment of dismissal for want of prosecution. 

76. Judgment-roll after hearing. 

77. Costs, fees, and disbursements. 
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APPEALS. 

80. Appeals generally. 

81. Case on appeal by stipujation. 

82. Settlement and filing case on appeal. 

83. Abandonment of case on appeal. 

84. Proceedings upon abandonment of case on appeal. 

85. Remittitur on appeal. 

86. Order upon remittitur. 

87. Costs on appeal. 

SATISFACTION OF JUDGMKNT. 
iM). Satisfaction of judgment. 



GENERAL PROVISIONS. 

1. Application of Rules and Practice of Supreme 
Court. Except as otherwise provided in these rules 
or the Code of Civil Procedure the practice in this 
court shall be the same as in the Supreme Court. 
(Code of Civil Procedure, § 265.) 

2. Substitution of Attorney. Written notice of 
substitution of attorney shall be filed with the clerk and 
notice thereof served on tlie Attorney-General. 

3. Interpleader, Consolidation and New Parties. 
For provisions relating to interpleader, consolidation 
and new parties, see Code of Civil Procedure, § 281. 

4. Service of Notice by Mail. Any notice required 
to be served by the rules may be served by mail. If 
upon the claimant or his attorney, by directing the 
same to him at the post-office address indorsed upon the 
claim filed. 

5. Extensions of Time. The time within which an 
act is required to be done, excepting the time to file 
claims or to appeal, may be extended by order of the 
court or a judge thereof. 
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6. Discontinuance Where Counterclaim is Pleaded. 
Where a counterclaim is pleaded, the claimant cannot 
discontinue except with the consent of the court. 

7. Settlement and Compromise. For provisions re- 
lating to the settlement and compromising of canal 
claims^ see Code of Civil Procedure, § 270. 

8. Size of Paper Used for Claims and Othfji Papers. 
Where a claim or other paper in a case is typewritten 
the size of the paper used shall be substantially 8 inches 
by 13 inches and when printed substantially 8 inches by 
10^/1> inches. 

9. Use of Number of Claim. The number given a 
claim by the clerk shall be used by the claimant or his 
attorney upon all papers in the case. 

10. FoLioiNG Motion Papers. All motion papers ex- 
ceeding two folios in length shall be folioed. 

11. Date of Issue. The date of issue is the date of 
filing the claim, except that a claim passed on the call 
of the calendar shall take as its date of issue the date 
of its passage. 

12. Calendar. 1. Unless otherwise directed by the 
court, the clerk shall make a calendar of claims to be 
heard for each regular or si)ecial term. 2. The clerk 
shall place upon the calendar (1) claims that have been 
properly noticed and in which notes of issue have been 
filed; (2) claims which have been stipulated on the 
calendar; (3) claims which may have been ordered 
thereon by the court; and (4) those designated by the 
Attorney-General in a written notice filed with the 
clerk before the calendar is made up. 

13. Duties of the Clerk. 1. The clerk shall not 
receive or file any claim, counterclaim, or reply unless 
the same is verified as prescribed in the rules. 2. The 
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clerk shall not receive or file a claim for a permanent 
appropriation unless the claim contains a description 
and has attached a map of the land appropriated. 
3. Each claim shall be numbered by the clerk in 
the order of its filing, and an amended or supple- 
mental claim shall take the same number as the 
original claim. 4. The time when an amendment to a 
pleading is allowed shall be entered by the clerk upon 
the minutes. 5. The clerk shall deliver three copies 
of each claim to the Attorney-General or his deputy, 
and shall retain the remaining copies for the use of 
the court. 6. The clerk shall notify the claimant or 
his attorney of the date of filing a claim and of its 
number. 7. The clerk shall mail a copy of the calendar 
at least ten days before the beginning of the session, 
to each claimant whose claim appears thereon, or to 
his attorney. 8. The clerk shall keep on file in his 
oflSce each judgment-roll. 9. The clerk shall not file a 
case on appeal or case and exceptions, unless the same 
is ordered filed as herein provided. 10. The clerk shall 
enter all substitutions of attorneys properly made. 
Amended September 30, 1909. 

COMMENCEMENT OF ACTION. 

General Provisions. 

16. Notice of Intention to File Cl^vim. For pro- 
visions relating to notice of intention to file claim see 
Code of Civil Procedure, § 264. 

17. Appointment of Guardian Ad Litem. A guard- 
ian ad litem may be appointed by the court,' or one of 
the judges thereof, as provided by the rules of practice 
of the Supreme Court. 
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Pleadings Generally. 
19. Forms for Pleading. The following forms are 
submitted as models for pleadings : 

FORM a. 

CLAIM FOB DAMAGES FOR NEGLIGENCE. 

STATE OF NEW YORK — COURT OF CLAIMS. 



John Doe, 
against 
State of Nkw York. 



1. This claim is for negligence of the State in constructing and main* 
taining a bridge known as the Newport bridge over the old Erie canal 
in the village of Warners, N. Y., and particularly in failing to provide 
■aid bridge w^ith suitable railings and to light the same. 

2. On December 22, 1905, without any negligence on his part, claim- 
ant fell ofT the west side of said bridge about the middle thereof and 
received the following injuries: (State in detail injuries received). 

3. This claim has not been assigned and has not been submitted to 
any other tribunal or officer for audit or determination. 

4. This claim was filed within two years and a notice of intention 
to file the claim was filed within six months after the claim accrued as 
required by law. 

5. Attached is a small rough drawing of the place of the accident. 

6. The particulars of claimant's damages are as follows: 

Dr. Beirs bill for services $50 00 

Mary Smith's bill for nursing 40 00 

St. Mary's Hospital expenses 50 00 

Medicines 25 00 

Personal suffering, etc 2. 000 00 

ToUl $2. 165 00 
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STATE OF NEW YORK, 
County of Monroe, 
City of Rochester. 

John Doe, being duly sworn, says: I am the claimant above named; 
I have read the foregoing claim and know its contents; the same is 
true to my knowledge, except as to the matters therein stated to be 
alleged on information and belief, and as to those matters I believe it 
to be true. 

John Doe. 
Sworn to before me, this 
3d day of March, 1906. 

John Smith, 
Commiaaioner of Deeds {or other officer authorized to take affidavits). 



FORM B. 

INDORSEMENT ON BACK OF CLAIM. 

STATE OF NEW YORK 

Court of Claims. 

JOHN DOE 

against 

STATE OF NEW YORK. 

CLAIM 

Richard Roe, 

Attorney for Claimant, 

3 White Building, 

Rochester, N. Y. 

FORM C. 

CLAIM FOR PERMANENT APPROPRIATION. 

STATE OF NEW YORK — COURT OF CLAIMS. 



John Doe, 
against 
State op New York. 



L This claim is for permanent appropriation of land by the State 
for the Barge canal puraiiant to L. 1003, chap. 147, and a notice of 
such appropriation served on claimant, December 25, 1005. 
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2. The premises appropriated are described as follows: 
(Here insert description in detail). 

3. Attached hereto as a part of the claim is a map showing the whole 
property and the portion appropriated and submitted herewith is an 
abstract of title of said premises. 

4. This claim has not been assigned and has not been submitted to 
any other tribunal or officer for audit or determination, 

6. The claim is filed for damages arising within two years after the 
cause of action accrued. 

6. The particulars of claimant's damages are as follows: 

3 acres of land appropriated $2,000 

15 acrps of remaining land damaged 1,000 

Total $3,000 



(For form of verification see form A and for indorsement see form B) 

FORM D. 

• CLAIM KOR TEMPORARY APPROPRIATION. 

STATE OF NEW YORK— COURT OF CLAIMS. 



John Doe, 
against 
State of New York. 

1. This claim is for the temporary appropriation from December 25, 
1905, to December 25, 1900, of land by the State in connection with the 
construction of the liarge canal by the placing of earth, stone and 
timber thereon. 

2. The premises owned by claimant are situated in the town of 
Ferinton, Monroe county, New York, consists of ten acres and the 
jiortion appropriated consists of two acres. 

3. Tliis claim has not lyeen assigned and has not been submitted to 
any otlier tribunal or officer for audit or determination. 

4. Attached hereto is a rough sketch of the premises owned by claim- 
ant and the portion appiopriated. 

5. This claim was filed within two years after the cause of action 
accrued. 

6. The particulars of claimant's damages are as follows: 

10 pear trees destroyed at $5 each *. ' $50 00 

60 rodai of fence at $1 per rod 60 00 

2 acres of land, use thc^reof 10 00 

Total $120 00 



(For form of verification see form A and for indorsement see form B) 
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FORAI E. 

CLAIM FOR DAMAGES FOR LEAKAGE OF CANAL. 

KTATE OF NEW YORK — COURT OF CLAIMS. 



John Doe, 
against 
State of Xew York. 



1. This claim is for the destruction of crops July 18, 1905, due to 
leakage from the Erie canal by reason of the negligent construction and 
maintenance of the banks thereof. 

2. The premises owned by claimant are situated in the town of 
Perinton, Monroe county, Xew York, consist of fifty acres and the 
portion affected by the negligence of the State is about three acres lying 
adjacent to the canal. 

3. This claim has not been assigned and has not l>een submitted to 
any other tribunal or officer for audit or determination. 

4. Attached hereto is a small rough sketch of the premises owned by 
claimant and the portion damaged. 

5. This claim was filed within two years and a notice of intention to 
file tlie claim was filed within six months after the claim accrued aa 
required by law. 

6. The particulars of claimant's damages are as follows: 

20 acres of corn totally destroyed at $30 an acre. . . t $600 

10 acres of potatoes partially destroyed at $00 an acre 000 

20 acres of meadow at $10 an acre 200 

Total $1,400 



I For form of verification see form A and for induisement see form U) 

20. Amendments of Pleadings. Pleadings may be 

amended at any time ui)on the consent of the court. 

21. Filing Amended Pleadings. The rules regu- 
lating the filing of original pleadings shall apply to 
amended pleadings, except where the amendment is 
allowed during the course of the trial. 

22. SERvicfi OF Amended PLEADiN(is. The rules regu- 
lating the service of original pleadings shall apply to 
amended pleadings, except where the amendment is 
allowed during the course of the trial. 
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Claim. 

24. Statement of Claim Generally. The claim 
shall state concisely the facts constituting the cause of 
action. 

25. Statement in Claim of Particulars of Damage. 
The claim shall state the particulars of claimant's dam- 
age showing in detail each item claimed and the amount 
of such item. 

26. Statement in Claim as to Former Audit or 
Determination. The claim shall state whether it has 
been submitted by law to any other tribunal or officer 
for audit or determination. 

27. Statement in Claim as to Assignments. The 
claim must state whether or not the claim has been 
assigned, and if assigned, the name and residence of 
each person interested in the claim. 

28. Statement of Claim Under Special Statute. 
When a claim is filed under a special statute, the stat- 
ute must be set out in full in the claim. 

29. Statement of Claim in Cases of Appropriations. 
A claim for permanent or temporary appropriation 
must contain a specific description of the property, 
showing its location and quantity. 

30. Maps and Rough Drawings to Accompany 
Claims. In cases of permanent appropriation a de- 
tailed map. of the premises affected must accompany 
the claim and copies of the claim, and in all other cases 
a small rough sketch or drawing showing the location 
of the premises or place forming the basis of the claim. 

31. Rescinded September 30, 1909. 

32. Subscription of Claim. The claim must be 
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signed by the claimant or his attorney giving his 
address. 

33. Vebification of CiiAiM. The claim must be veri- 
fied in the same manner as pleadings in the Supreme 
Court. 

34. Printing Claims. The claim shall be printed, 
except that where the amount claimed does not exceed 
$200, typewritten copies may be furnished. 

35. FoLioiNG Claims. All claims exceeding two 
folios in length must be folioed. 

36. Filing of Claim. The filing of a claim consists 
in delivering the same, during office hours, to the clerk 
at his office in the Capitol at Albany, or in his absence, 
to some person in charge of the office. 

37. Filing Copies of Claim. The claimant shall at 
the time of filing his claim, or within ten days there- 
after, deliver to the clerk twelve copies of his claim. 

38. Dismissal of Claim by Attorney-General. The 
Attorney-General may, upon ten days' notice, move 
to dismiss a claim on the ground that the facts stated 
in the claim do not constitute a cause of action, speci- 
fying the alleged defects in the claim. 

Pleadings by State. 

40. Pleadings by State. The State is not required 
to answer a claim, but when a counterclaim is neces- 
sary, must plead and file the counterclaim in con- 
formity with the provisions relating to claims so far 
as applicable. 

41. Allegations in Claim Deemed Denied by State 
Without Pleading. All allegations in a claim are 
treated on the trial as denied by the State. 
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42. Verification of Counterclaim by State. A 
counterclaim by the State must be verified by the 
Attorney-General, or one of his deputies. 

43. Service of Counterclaim. Except by consent of 
the court a counterclaim must be served upon the 
claimant or his attorney at least ten days before the 
beginning of the term at which the case is to be tried. 

44. Printing Counterclaim. The provisions relat- 
ing to printing claims apply to a counterclaim. 

45. Filing Counterclaim. P]xcept by the consent of 
the court a counterclaim shall be filed at least ten days 
before the beginning of the term at which the case is 
to be tried. The provisions relating to filing copies of 
claims apply to a counterclaim. 

46. FoLioiNG Counterclaims. A counterclaim ex- 
ceeding two folios in length must be folioed. 

47. Dismissal of Counterclaim by Claimant. A 
counterclaim may be dismissed on motion of the 
claimant for like cause and upon like notice to the 
Attorney-General as provided with reference to the 
dismissal of claims. 

•Reply by Claimant. 

49. Counterclaim Admitted T'nless Reply Filed. 
A counterclaim is admitted unless a reply is filed and 
served as herein i)rescribed. 

50. Reply to Counterclaim. Except by the consent . 
of the court a rei)ly to a counterclaim must be filed 
within twenty days after service thereof, but no reply 
need be made to a coimterchiim served within ten days 
of the beginning of the term at which the claim is to 
be heard. 

51. Verification of Reply. A reply must be veri- 
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fied in the same maimer as pleadings in the Supreme 
Court. 

52. Printing and Filing EepltY. The provisions re- 
lating' to printing claims and filing copies apply to a 
reply. 

53. FoLioiNG Replies. A reply exceeding two folios 
in length must be folioed. 

Notices. 

55. Notices of Trial for Regular Terms. Twenty 
days' notice of trial must be given by mail to the 
Attorney-General for regular terms. 

56. Notes of Issue for Regular Terms. Notes of 
issue for regular terms must be filed with the clerk 
thirty days before the opening of the term. 

57. Notices for Special Terms. Claims placed on 
the calendar for special terms by the court shall be 
deemed to have been noticed by both parties. 



TRIAL. 

61. Subpcenas. In any claim pending before this 
court, either party may issue to and serve subpoenas 
upon witnesses to appear and testify, and to produce 
books and papers, as the same are issued and served 
in actions in the Supreme Court. 

62. Attachment to Compel Obedience to Sub- 
pcenas. Either party may apply for, and obtain from 
the court, an attachment to compel obedience to sub- 
poenas. 

63. Punishment for Contempt. Either party may 
apply to the court for punishment for contempt as in 
actions in the Supreme Court. 

11 
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64. Discovery. Either party to a pending claim 
may be compelled, sufficient ground being shown there- 
for, (1) to give an inspection of any book, document, 
map, plan, or other paper in his possession or under 
his control relating to the merits of the case, or (2) 
to grant leave to make a copy thereof, or (3) to make 
and deliver a copy thereof, or (4) to produce the same 
in court. 

65. Hearing of Claims Generally. A claim may be 
brought to hearing at any regular term by the claim- 
ant, upon service of notice of trial and filing of note 
of issue as herein provided. 

66. Hearing op Claims Placed upon the Calendar 
BY Attorney-General. The Attorney-General may, 
without further notice, move the hearing of a claim 
designated by him to be placed upon the calendar as 
herein provided. 

67. Dismissal of Claim. The Attorney-General may, 
without further notice, move the dismissal of a claim 
designated by him to be placed upon the calendar. 

68. Proofs. A claim may be submitted upon proofs 
or upon agreed facts. 

69. Referee to Take Proofs. The court may, in 
any pending claim, upon stipulation, or upon sufficient 
cause shown, a})point a referee to take proofs and re- 
port to the court. 

70. Taking Testimony Out of Court. The court or 
a judge tliereof may, upon due notice to interested 
I)art]es, and upon sufficient grounds, at any time, make 
an order for tlie examination out of court of any per- 
son in an action or prospective action. The proceed- 
ings subsequent to the making of such an order shall 
be the same as in the Supreme Court. 
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71. Briefs. Five copies of briefs which must be 
printed, unless otherwise directed by the court, must 
be filed with the clerk within the time allowed by the 
court. 

72. Form of Bequests to Find. Added September 
30, 1909. 

FORM OF REQUESTS TO FIND. 
COl'RT OF CLAIMS. 



John Doe, 

Claimant, 
against 

The State of New York. 



.A'o. GC50. 



The claimant respectfully requests the Court to find the following 
propositions of fact and conclusions of law, viz.: 

FINDINGS OF FACT. 

1st. In the years 1904 and 1905, the claimant was the owner in fee 
simple and in possession of a farm of land, situate partly in 'the 
village of Springwater and wholly in the town of Springwater, Monroe 
county, N. Y., comprising 122.42 acres. 

2iid. The claimant continued to own and possess 101.58 acres thereof 
dow^n to the time of the filing of claimant's claim in- this action, on 
or about March 13, 1906. 

3rd. On the 21st day of March, 1906, pursuant to the authority 
of the Barge Canal Act, Chap. 147 of the Laws of 1903, the State 
appropriated for purposes of said canal, out of claimant's said farm, 
20.^38 acres, particularly described in the claim filed herein. 

4th. Upon said lands so appropriated were farm buildings, con- 
sisting of a farm dwelling-house, two barns, a shop, poultry-house, 
well and cistern. 

5th. Of the lands appropriated a portion fronted upon a public 
street in the village of Springwater, in which was installed the village 
light and water .system and in front of which the sidewalk was graded. 
Such frontage was about 950 feet upon the street, and was available 
and salable for building lots and that along said street frontage were 
fifteen lots. 50 x 150 feet, worth at least $3,000. 
Testimony of Eli Cochran, pp. 91, 96. 
Testimony of Mr. Randolph, p. 110. 
These lots were very desirable. Cochran, pp. 90, 91. 
The vicinity was closely built up. Doe, p. 14; Randolph, 
pp. 109, 117-118. 
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Lot3 were readily salable. Randolph, pp. 117-118. 
Offer of $2,000 for 300 feet front had been refused. Doe, p. 24. 
Lots on opposite side of street, little, if any more desirable, 
had sold readily for $300 to $400 per lot of 60x150. Doe, 
pp. 23, 24, 37. 

These lots were certainly an element of great value in the land 
taken, yet none of the State's witnesses as to value of the lot 
took any account of them in arriving at their conclusions, but 
treated the whole 20.838 acres taken as simply farm land. 
6th. Upon the land taken were deposits of moulding sand extending 
over an acre of about twelve acres, and of an average depth of 1^ feet. 
Testimony of Doe, pp. 27-8; 31-2; 35, 36. 
Testimony of Cochran, p. 145. 
12 acres, 519,120 square feet. 
xli/2 (ft. depth) =778,680 cu. ft. 
-=- 27 (cu. ft. per yd.) = 28,840 cu. yds. 
worth at 30^ per yd.= $8652. 
7th. Moulding sand in the soil on said lands, at the time of said 
appropriation, was reasonably worth 30^ per cubic yard. 
Testimony of Doe, pp. 27, 28. 
Testimony of Cochran, pp. 143-4. 

It could be removed with practically no damage to the re- 
maining land, except the use of a small area while it was being 
removed. 
Testimony of Doe, pp. 29, 144. 

Claimant had sold $1,024.30 worth of this sand in two years 
just preceding the appropriation, from 14 acre. 
Testimony of Doe, p. 30. 

The amount and value of this moulding sand upon the lands 
taken is nowhere disputed by the state. 

^Ir. Sanford concedes it to be a valuable asset and readily 
salable (p. 190), yet he did not at all consider it in arriving at 
his estimate of the value of the premises, nor did any of the 
State's experts, but they estimated the land taken solely for its 
value for ordinary farming purposes. 
8th. The appropriation of said 20.838 acres left claimant's remain- 
ing lands 101.582 acres, without buildings, water or access to any 
public highway, in any manner, and thereby depreciated said 101.582 
acres in value to the amount of $10,05'2. 

The claimant's witnesses place this depreciation as follows: 

Value before Value after Deprecia- 

Witness. taking. taking. tion. 

Roach $10,000 $5,000 $5,000 

Tarbox 20,000 5,000 15,000 

Doran 12,697.75 2,539.75 10,158 

The State's witness, Filkins, placed value of this remaining 
land after the appropriation at $10 per acre (p. 198). 
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Dobson put it at $25 per acre (p. 202). 

Scott put it at $25 per acre (p. 156). 

None of them give any separate estimate as to the value of 
the 101.583 acres before the appropriation, and the evidence of 
climant as to its value before isolating it from water, buildings, 
highways, stands undisputed. The average of the testimony of 
claimant's witnesses places such value at $14,232.58, and the 
smallest given value at $10,000. Taking the value after the 
appropriation, as given the State's witnesses, it was either 
$2,500 or $10,000. Thus the depreciation by the marooning of 
this land is $7,500, at the least, to $12,500, at the greatest, and 
the amount above claimed, $10,052, is a fair average of the de- 
preciation. 
9th. The reasonable value of the 20.838 acres of claimant's land per- 
manently appropriated by the State was $23,000. 

Testimony of Doe, p. 55. 

Considering the various elements of value clearly established 
and practically undisputed by the State, viz.: 

Buildings $10, 332 

Building lots 3. OOO 

Moulding sand 8, 652 

16% acres garden 3, 300 (At the lowest valuation.) 



$25, 284 

Mr. Doe's estimate is fairly established. 

The fact that the farm cost Mr. Doe $24,575 (pp. 78, 85), and 
that he has been at such pains to improve it, in its fertility and 
otherwise, supports this view. 

As to the general damage caused Mr. Doe by this appropria- 
tion, the following table of values given by all the witnesses, 
viz.: 

Value before 
appropria- 
Wltness. tiou. Value after. Damage. 

Doe $35. 000 $5, 000 $30, 000 

Cochran 15, 302 2, 500 12, 802 

Scott 13, 250 2, 500 10. 760 

Sanford 11, 600 4, 600 7, 000 

Truax 12,500 1,000 11,500 

Dobson 12,000 2,500 9,500 

But this includes the extremely low values put by the State's 
witnesses, who confessedly omitted to consider the elements 
of greatest value in the 20.838 acres taken, and there is, there- 
fore, no evidence rebutting the values given by claimant's wit- 
nesses, and the claim should he allowed as filed, particularly as 
none of the State's witnesses saw said lands until after the 
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garden part had been all dug up by the test pits, and the build- 
ings had been used for a considerable time by the Italians, 
and other agents and servants of the State. 

CONCLUSIONS OF LAW. 
The claimant is entitled to an award against the State by reason 
of the facts alleged in his claim, in the sum of $28,396, together with 
interest thereon from the 21st day of March, 1905. 

Samuei. Wobthinqton, 

Attorney for Claimant. 



JUDGMENT. 

73. Judgments Generally. For provisions relating 
to judgments, see Code of Civil Procedure, § 269. 

74. Form of Judgment. The judgment shall contain 
a recital of (1) the filing of the claim; (2) its date; 
(3) number; (4) nature; (5) the amount claimed; 
(6) appearances and trial. 

75. Judgment of Dismissal for Want of Prosecu- 
tion. When a claim is called and no one appears for 
the claimant, the same may be dismissed for want of 
prosecution. 

76. JuDGMENT-EoLL After Hearing. The judgment- 
roll shall consist of (1) the original claim and all 
amendments or supplemental claims and other plead- 
ings; (2) certified copies of all orders; (3) stipulations 
made in writing; (4) a certified copy of the final order 
or judgment; (5) when a claim is for a permanent 
appropriation, the map and description of such land 
furnished by the State Engineer and Surveyor, and 
(6) where an appeal is taken, the notice of appeal and 
all papers required to be filed with or served upon 
the clerk, the final order or judgment of the appellate 
court, the papers in all proceedings thereafter in this 
court, and a certified copy of the final judgment of this 
court. 
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77. Costs, Fees, and Disbursements. For provisions 
relating to costs, fees, and disbursements generally, 
see Code of Civil Procedure, § 274. For provisions 
relating to expense of procuring testimony by commis- 
sion, see Code of Civil Procedure, § 272. 



APPEALS. 

80. Appeals Generally. For provisions relating to 
appeals, see Code of Civil Procedure, §§ 275-278. 

81. Case on Appeal by Stipulation. The claimant, 
or his attorney and the Attorney-General, may agree 
upon the facts in a case and settle the case by stipula- 
tion, subject to the approval of the court. 

82. Settlement and Filing Case on Appeal. Upon 
the settlement of a case, the court or a judge thereof 
shall attach thereto the statement ' * settled and ordered 
filed,'' and the case shall be filed within ten days there- 
after with the clerk unless the time is extended by 
stipulation or order. 

83. Abandonment of Case on Appeal. If a case is 
not filed as required it shall be deemed to have been 
abandoned. 

84. Proceedings upon Abandonment of Case on Ap- 
peal. Upon proof that a case has not been filed as 
required, an order may be entered by the clerk declar- 
ing the appeal abandoned, whereupon the party may 
proceed as if no case and exceptions had been made. 

85. Remittitur on Appeal. The remittitur on ap- 
peal shall be filed with the clerk. 

86. .Order upon Remittitur. Upon application of 
either party and upon the remittitur an order may be 
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obtained making the order or judgment of the appel- 
late court the order or judgment of this court. 

87. Costs on Appeal. When costs on appeal are 
allowed, the same may be stipulated by the parties, 
and if not stipulated shall be taxed by the clerk of this 
court in like manner as costs are taxed in actions in 
the Supreme Court. 



SATISFACTION OF JUDGMENT. 
90. Satisfaction of Judgment. For provisions re- 
lating to satisfaction of judgment, see Code of Civil 
Procedure, § 269. 

THEODORE H. SWIFT, 

Presiding Judge. 
ADOLPH J. RODENBECK, 
CHARLES H. MURRAY, 

Associate Judges. 
April 22, 1907. 
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CHAP. 147, LAWS 1903. 
As amended to August 1, 1908. 
An Act making provision for issuing bonds to the 
amount of not to exceed one hundred and one million 
dollars for the improvement of the Erie canal, the 
Oswego canal and the Champlain canal, and provid- 
ing for a submission of the same to the people to be 
voted upon at the general election to be held in the 
year nineteen hundred and three. 

Became a law, April 7, 1903, with the approval of the Governor. 
Passed, three-fifths being present. 

The People of the State of New York, represented 
in Senate and Assembly, do enact as follows: 

Sectiok 1. There shall be issued in the ^JJf JJj^J^ 
manner and at the times hereinafter recited, 
bonds of the State in amount not to exceed 
one hundred and one million dollars, which 
bonds shall be sold by the State, and the pro- 
ceeds thereof paid into the State treasury 
and so much thereof as shall be necessary ex- 
pended for the purpose of improving the Erie 
canal, the Oswego canal and the Champlain 
canal, and the procurement of the lands re- 
quired in connection therewith. The said Bonds are 

exempt. 

bonds when issued shall be exempt from tax- 
ation. 

§ 2. The Comptroller is hereby directed comptroller 
under the supervision of the Commissioners ^^"^^i/^^jf^t'' 
of the Canal Fund to cause to be prepared the '^^'' ^""^^'^ 
bonds of this State, to an amount not to ex- 
ceed one hundred and one million dollars, the 
said bonds to bear interest at the rate of not 
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to exceed three per centum per annum, which 

interest shall be payable semi-annually in the 

years. To be city of New York. Said bonds shall be issued 

sold at not 

less tbanpar.for a term of not more than eighteen years 
from their respective dates of issue, and shall 
not be sold for less than par. The Comptroller 
is hereby charged with the duty of selling 
said bonds to the highest bidder after ad- 
vertising for a period of twenty consecutive 
days, Sundays excepted, in at least two daily 
newspapers printed in the city of New York 
^j^vertue for and oue in the city of Albany. Said adver- 
bonds. tisements shall contain a provision to the ef- 

fect that the Comptroller in his discretion 
may reject any or all bids made in pursu- 
ance of said advertisements, and in the event 
of such rejection, the Comptroller is author- 
ized to readvertise for bids in the manner 
above described as many times as in his judg- 
ment may be necessary to effect a satisfac- 
?o°1o*?x''ceedtory sale. The said bonds shall not all be 
fnVr^'^^o sold at one time; not more than ten million 
lots of not to dollars in amount thereof shall be sold dur- 

exceed 

thor^aft^ ing the two years next ensuing after this act 
takes effect and thereafter they shall be sold 
in lots not exceeding ten million dollars at a 
time as the same may be required for the pur- 
pose of making partial or final payments on 
work contracted for in accordance with the 
provisions of this act, and for other pavments 

Annual tax ' * * 

of a^miiiVr lawfully to be made under the provisions 
Jach^ ''''' hereof. There is hereby imposed for each 

$1,000,000 of p, ,1 • 1 • J. rt- ^ i.-l It 

bondH vear after this act eroes into eirect until all 

outstandlnK. * 
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the bonds issued under the authority of this 
act shall be due, an annual tax of twelve one- 
thousandths of a mill upon each dollar of 
valuation of the real and personal property 
in this State subject to taxation, for each 
and every one million dollars or part thereof 
in par value of said bonds issued and out> 
standing in any of said fiscal years, the an- 
nual amount of such tax to be computed by 
the Comptroller, which taxes shall be as- ^JJ™®^^ <>' 
sessed, levied and collected by the annual as- ^o'°p^«>»"- 
sessment and collection of taxes of each of 
such years in the manner prescribed by law 
and shall be paid by the several county treas- 
urers into the treasury of the State, and the 
proceeds of said tax, after paying the interest 
due upon the outstanding bonds shall be in- 
vested by the Comptroller under the direc- 
tion of the Commissioners of the Canal Fund, 
and, together with the interest arising there- 
from, shall be devoted to the sinking fund 
which is hereby created, payment from which 
shall only be made to the extinguishment of 
the indebtedness created by the sale of the 
aforesaid bonds as the said bonds become 
due and for no other purpose whatever. 

§ 3. "Within three months after issuing the Bosrin work 

^ ^ . In throe 

said bonds or some part thereof the Superm- f^^J^ll^ ^^ 
tendent of Public Works and the State Engi- 
neer are hereby directed to proceed to im- 
prove the Erie canal, the Oswego canal and 
the Champlain canal in the manner herein- 
below provided. The route of the Erie canal 
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as improved shall be as follows : Begmning 
at Congress street, Troy, and passing up the 
Hudson river to Waterford; thence to the 
Route, westward through the branch north of Peo- 

nJ^tei^ Brie hie 's island and by a new canal and locks 
reach the Mohawk river above Cohoes Falls ; 
thence in the Mohawk river canalized to Lit- 
tle Falls; thence generally by the existing 
line of the Erie canal and feeder around 
through Little Falls to the Mohawk river 
above the upper dam ; thence in the Mohawk 
river canalized with the necessary cutting 
through bends to a point just east of Jack- 
sonburg; thence generally by the existing 
line of the Erie canal to Herkimer ; thence in 
the valley of the Mohawk river following the 
thread of the stream as much as practicable 
to a point about six miles east of Borne; 
thence over to and down the valley of Wood 
creek to Oneida lake; thence through Oneida 

Route, ' ° 

J?/^/*J® «»-, lake to the Oneida river; thence down the 

Division Erie ' 

canal. Oneida river cutting out the bends thereof 

where desirable, to Three River point; 
thence up the Seneca river to the outlet of 
Onondaga lake; thence still up the Seneca 
river to and through the State ditch at Jack's 
Route. reefs; thence westerly generally following 

DMsiSS Erie said river to near the mouth of the Clyde 
river ; thence up the Clyde river, or any trib- 
utary thereof and their valleys, or portions 
of the present canal, on lines selected by the 
State Engineer to Fairport;. thence substan- 
tially following the old canal to a point about 
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one and one-fourth miles west of Pittsford, 
thence running across the country south of 
Rochester to the Genesee river near South 
Park; here crossing the river in a pool 
formed by a dam situated at or near the 
Johnson and Seymour dam; thence running 
to the west of the outskirts of Rochester and 
joining the present canal about one mile east 
of South Greece; thence following substan- 
tially the route of the present Erie canal 
with the necessary change in alignment near 
Medina to a junction with the Niagara river 
at Tonawanda, thence by the Niagara river 
and Black Rock harbor to Buffalo and Lake 
Erie. The existing Erie canal in Buffalo from 
the location of the present guard lock to and 
including Commercial slip except such portion 
as may be required by the United States gov- 
ernment for the improvement of Black Rock 
harbor, shall be retained for harbor and canal 
purposes. The canal from Lockport to the 
Niagara river shall have a depth of twelve 
feet at extreme low water during the season 
of navigation in the Niagara river and 
through the rock cut above Lockport it shall 
have a minimum width of ninety-four feet 
except for twelve hundred feet above the 
locks where the width shall be one hundred 
and thirty feet. The route of the Oswego 
canal as improved shall be as follows: Be- gj^*^^ ^.^q^, 
ginning at the junction of the Oswego, Sen- D/visiSn. 
eea and Oneida rivers it shall run northward 
to a junction with Lake Ontario at Oswego, 
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following the Oswego river canalized and 
present Oswego canal. The route of the 
Champlain canal as improved shall be as fol- 
Route lows: Beginning in the Hudson river at 

ca^lfaTEaJiern Waterf or^ theuce up the Hudson river ca- 
Division. nalized to near Fort Edward; thence via the 
present route of the Champlain canal to Lake 
Champlain near Whitehall. The routes as 
specified herein shall be accurately laid down 
upon the ground by the State Engineer, who 
is hereby authorized and required to make 
such deviations therefrom as may be neces- 
statc sary or desirable for bettering the alignment, 

mio^e^devfa.^^ reduciug curvaturc, better placing of struc- 
neceSsT?/" tures and their approaches, securing better 
foundations, or generally for any purpose, 
tending to improve the canal and render its 
navigation safer and easier. The Erie, Os- 
wego and Champlain canals shall be im- 
proved so that the canal prism shall, in regu- 
lar canal sections, have a minimum bottom 
„, , , width of seventy-five feet and a minimum 

size of canals. '^ 

lE-'dllJth: depth of twelve feet and a minimum water 
x^sel*^ "• cross-section of eleven hundred and twenty- 
eight square feet, except at aqueducts and 
through cities and villages where these di- 
mensions as to width may be reduced and 
May be modi- cross-sGctiou of watcr modified to such an 

fled at aque- , xi 

duc'tsand extent as may be deemed necessary by the 

k?fo°caSai State Engineer and approved by the Canal 

proVai.^^' Board. In the rivers and lakes the canal 

may have a minimum bottom width of two 

hundred feet and shall have a minimum 
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depth of twelve feat; the minimum cross- 
section of water may be twenty-four hun- {°JjJ|!^,*°^ 
dred square feet. The locks for the passage depth': 2:400 
of boats on the Erie, Oswego and Champlain 
canals shall be single locks, except at flights 
of locks which shall be double locks. The 
locks shall have the following governing di- 
mensions: Minimum length between hollow 
quoins, three hundred and twentv-eiffht feet, length. 28' 

" ^ ' width, 11' 

minimum width twenty-eight feet, minimum ^®p**^- 
depth in lock chamber and on mitre siUs 
eleven feet, and with such lifts as the State 
Engineer may determine. The locks shall be 
provided with all necessary approach walls, 
by passes, gates and valves, with hydraulic vaives. etc. 
or electrical power for the manipulation of 
gates and valves, for expediting the passage 
of boats through the locks, and for lighting 
the locks and approaches. All locks having 
over eight feet lift shall be fed through a 
culvert running parallel with the axis of the 
lock in each wall with the necessary feed and 
discharge pipes and controlling valves. All 
single locks shall be so located with reference 
to the axis of the canal, that a second lock ^'Jvs.*"^"^ 
can be conveniently added alongside the first 
should this hereafter be found necessary. 
The Erie, Oswego and Champlain canals shall 
be provided with all necessary spillways, cul- 
verts and arrangements for stream crossings ; euiv(^*s!%tc. 
the bottom and sides shall be puddled wher- 
ever necessary, and the sides where necessary 
shall have vertical masonry walls, or slope 
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Bridges. 



15% feet 
head room. 



Dams. 



washwalls; guard locks and stop gates shall 
be built where required, and in canal sections 
guard gates shall be built at distances apart 
not exceeding ten miles, all as may be deter- 
mined by the State Engineer. New bridges 
shall be built over the canals to take the place 
of existing bridges wherever required, or 
rendered necessary by the new location of 
the canals. All fixed bridges and lift bridges 
when raised shall give a clear passageway of 
not less than fifteen and one-half feet be- 
tween the bridge and the water at its high- 
est ordinary navigable stage. The dams re- 
quired for the canalization of the river sec- 
tions of the Erie, Oswego and Champlain 
canals shall be so located and shall be built 
of masonry or timber as the State Engineer 
shall determine to be best. Wherever, in the 
canalized rivers or in Oneida or Cross lakes, 
it may be deemed by the State Engineer nec- 
essary for the safety and convenience of navi- 
gation, spar, gas, can or lantern buoys, range 
lights or range targets shall be provided, 
placed and maintained. The eastern end of 
the existing Erie canal at its junction with 
the Hudson river shall be improved as fol- 
lows : A lock shall be built in place of exist- 
tSn^of^Erie^'ing lock number one and the weigh lock near 
Hudsln mverit at Albany with the following governing 
dimensions: length between hollow quoins 
one hundred and seventy-eight feet, clear 
width twenty-eight feet, minimum depth on 
mitre sills eleven feet, and the canal prism 



Buoys. 
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shall be improved as far as existing lock num- 
ber two by giving it depth of twelve feet and 
a minimum width of fifty-five feet. And at 
the point of divergence from the present Erie 
canal near Fort Bull a lock may be con- ^^ ** ^^^ 
structed with the following governing di- 
mensions : length between hollow quoins one 
hundred and seventy-eight feet, clear width 
twenty-eight feet, minimum depth on mitre 
sills eleven feet, and shall be so located and 
constructed that boats navigating the pro- 
posed improved canal will be able to lock into 
th(B present Erie canal at this point; and that 
portion of the present Erie canal lying be- 
tween the point above described and the Or- 
ville or Butternut creek feeder shall be main- f^^^iw! 
tained as a navigable canal and feeder of its 
present size and depth. The outlet of Onon- 
daga lake into the Seneca river shall be en- L^K'^outlet. 
larged to the size prescribed for the prism of 
the Erie and Oswego canals, and the neces- 
sary improvements shall be made in Onon- 
daga lake to permit canal boats to reach the 
head of the lake, and from the head of the Ske.^**^ 
lake southeastwardly into Syracuse within 
five hundred feet of Spencer street where 
there shall be constructed a harbor. The en- Syracuse 

harbor. 

trance channel thereto shall be of such di- 
mensions as to permit the largest boats which 
may pass the locks to enter the harbor. The 
harbor shall be provided with a turning basin 
of sufficient dimensions to enable such boats 
to be turned around therein. The harbor 
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shall also be provided with suitable dockage, 
of which there shall not be less than three 
thousand lineal feet parallel with the axis of 
the canal. A suflScient quantity of water 
shall be introduced at the head of the harbor 
to produce at all times a perceptible velocity, 
and at least once a year a cleansing velocity 

rm??ovftiMnt.'not to exceed three feet per second. From 
the pool in which the canal will cross the 
Genesee river south of Rochester the Genesee 
river shall be improved for harbor purposes 
to the dam forming the pool by deepening it 
to twelve feet wherever required. The ad- 
ditional water supply required for the im- 
proved Erie canal shall be provided by de- 
veloping and utilizing existing sources, by 

f^?*Erir'^^*^ constructing a storage reservoir on Lime- 
stone creek, improving the storage of Caze- 
novia lake, and building storage reservoirs on 
the upper Mohawk near Delta, and on West 
Canada creek near Hinckley, with all neces- 
sary feeders for connecting these and exist- 
ing reservoirs with the improved canal. The 
supply of water for the Erie canal shall b3 
suflScient for the uses of the canal with at 
least ten million tons of freight carried on 
it per year. (As amended by chap. 710, Laws 
of 1907, and chap. 508, Laws of 1908.) 



Laws 1906, 8 2. Nothing in this act shall be construed to alter, 

not affected ftmend, repeal or otherwise modify any provision of chapter 

Laws 1907. ' three hundred and two of the laws of nineteen hundred 

and six, entitled "An act providing for the issue of bonds 

of the State to run a period of fifty years in lieu of bonds 

heretofore uutliorized by chapter one hundred and forty- 
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seven of tho laws of nineteen hundred and three, but not 
issued " and the provisions of said chapter three hundred 
and two of the laws of nineteen hundred &nd six shall re- 
main in full force and effect notwithstanding any provision 
in this act contained. '(Sec. 2 of chap. 710, Laws of 1907, 
an act amending sec. 3 of chap. 147, Laws of 1903.) 

§ 3. The Canal Board is authorized to adjust all claims ^^u^J*"*"** 
for dan.ages which may arise under existing contracts, grow- land 
ing out of the change made by this act in the route of the damages, 
canal ; and upon satisfactory proof of the acceptance by the » 

contractor, or his assigns, of the award made by the Canal 
Board, the proper State officials shall pay to him, or them, 
the amount of the award with interest from the date 
thereof; and the acceptance of payment shall release the 
State from all liability with res|i€ct to such claims and 
shall terminate the contract under which the award may 
be mofle, in so far, but only in so far, as such contract 
.relates to that part of the canal route defined by chapter 
one hundred and forty-seven of the laws of nineteen hun- 
dred and three and by chapter seven hundred and forty 
of the laws of nineteen hundred and five, which is not 
included in the route prescribed by this acf; provided the 
Court of Claims shall have jurisdiction to hear and de- 
termine all such claims. (Sec. 3 of chap. 710, Laws of 
1907, an act amending sec. 3 of chap. 147, Law^s of 1903.) 

§ 4. The State Engineer may subject to the ^J^J^^^a^^* 
following conditions enter upon, take pos- fands.'^'"**^^ 
session of and use lands, structures and 
waters, the appropriation of which for the 
use of the improved canals and for the pur- 
poses of the work and improvement author- 
ized by this act, shall in his judgment be nee- „^ „ 

•^ ' «i n Shall survoy 

essary. An accurate survey and map of all fa^n^ds.""^ 
such lands shall be made by the State Engi- 
neer who shall annex thereto liis certificate 
that the lands therein described are neces- 
sary for the use of the canals of the State. 
Such survey, map and certificate shall first 
be submitted by the Slate Engineer, to the 
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shall pass -, ^<, 

upon maps Sildll 
before service 
of same. 



Superintend- 
ent of Public 
Works shall 
serve upon 
owner. 



advisory board of consulting engineers, who, 
canirBoa^rdS within fifteen days from the receipt thereof, 
report thereon to the Canal Board. 
Mter the same has^ been approved by the 
Canal Board, such map, survey and certifi- 
cate shall be filed in the office of the State 
Engineer, and a duplicate copy thereof, duly 
certified by the State Engineer to be such 
duplicate copy shall also be filed in the office 
of the Superintendent of Public Works. The 
Superintendent of Public Works shall there- 
upon serve upon the owner of any real prop- 
erty so appropriated a notice of the filing and 
of the date of filing of such map, survey and 
certificate in his office, which notice shall also 
specifically describe that portion of such real 
property belonging to such owner which by 
the said approval of the Canal Board has 
been so appropriated for the use of the canals 
of the State. If the Superintendent of Pub- 
lic Works shall not be able to serve said no- 
tice upon the owner personally within this 
State after making efforts so to do, which 
in his judgment are under the circumstances 
reasonable and proper, he may serve the 
same by filing it with the clerk of the county 
wherein the property so appropriated is 
situate. From the time of the service of 
such notice, the entry upon and the appropri- 
ation by the State of the real property therein 
described for the purposes of the work and 
improvement provided for by this act, shall 
be deemed complete, and such notice so served 



Appropria- 
tion com- 
pleted by 
service. 
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shall be conclusive evidence of such entry, 
and appropriation and of the quantity and 
boundaries of the lands appropriated. The 
Superintendent of Public Works may cause 
a duplicate copy of such notice, with an affi- 
davit of due service thereof on such owner, 
to be recorded in the books used for record- 
ing deeds in the office of the county clerk of 
any county in the State where any of the 
property described in such notice is situated, 
and the record of such notice and such proof 
of service shall be prima facie evidence of 
the due service thereof. The Court of Claims court of 

. . T . , . , Claims may 

shall have jurisdiction to determine the ^^^^^ 
amount of compensation for lands, struc- uonf^****" 
tures and waters so appropriated. If the set- 
tlement for the lands taken is made by the 
special examiner and appraiser appointed by 
the Governor, the persons whose property 
has been taken and who have agreed upon 
the compensation to be paid therefor, shall 
be entitled to interest from the time of the 
actual occupancy thereof by the State, to the 
date of the payment of the amount agreed 
upon, or the service by the Comptroller of 
the notice as hereinafter provided, and the 
Comptroller shall certify to the State Treas- mterest paid 
urer the amount agreed upon, date of occu- 2Sre?d^^SSSi 
pancy, and the amount of interest due thereon S-aiser. 
upon the application of any person, their 
heirs or assigns, whose lands have been taken 
for the improvement of the canals. Inter- 
est as authorized by this section, sliall cease 
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upon the service by the Comptroller lipon the 
person entitled thereto as hereinbefore pro- 
vided of a notice that the State is ready and 
willing to pay the amount agreed upon, upon 
the presentation of proper proof and vouch- 
Attorney- ers. And the Attorney-General shall furnish 

General shall 

ieirehes *^ *^^ Comptroller and State Treasurer all 
searches necessary to prove the title to the 
lands taken. The State Treasurer shall pay 
to the persons with whom an agreement has 
been made all moneys expended by them in 
procuring searches against the property 
taken for canal purposes which moneys will 
be paid by the Treasurer on the warrant of 
the Comptroller after certification to said 
mln^ts^f"/" Comptroller by the county clerk or county 
searches. treasurer that the bills presented by said per- 
son have been incurred in their respective of- 
fices, and paid by the person whose lands have 
been taken. (As amended by chap. 365, 
Laws of 1906, and chap. 196, Laws of 1908.) 
ment^oT § 5. Whenever any lands now used for 

canal lands, ^g^^^j purposes shall be rendered no longer 
necessary or useful for such purposes by rea- 
son of the improvement hereby directed, the 
same shall be sold in the manner provided by 
law for the sale of abandoned canal lands and 
the net proceeds thereof paid into the State 
Proceeds to trcasurv, and so much thereof as shall be nec- 

be expended 

under this essary shall be applied to the cost of the work 
hereby directed. 

§ 6. All the work herein authorized shall 
be done by contract. Before any such con- 
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tract shall be made the State Engineer shall 
divide the whole work into such sections or ^^^^^ divided 
portions as may be deemed for the best in-*"**^ "^*^"^''"- 
terests of the State in contracting for the 
same, and shall make maps, plans and speci- ^aSa o? sec- 
fications for the work to be done and mate- 
rials furnished for each of the sections into 
which said work is divided and shall ascer- 
tain with all practicable accuracy the quan- Quantities, 
tity of embankment, excavation and masonry, 
the quantity and quality of all materials to 
be used and all other items of work to be 
placed under contract and make a detailed 
estimate of the cost of the same, and a state- Estimates of" 
ment thereof with the said maps, plans and p?oved b^ *^* 
specifications, when adopted by the Canal 
Board, shall be filed in his oflBce and a copy 
thereof shall be filed in the office of the Su- 
perintendent of Public Works and publicly 
exhibited to every person proposing or de- Exhibited by 
siring to make a proposal for such work, ent of Puwic 
The quantities contained in such statement 
shall be used in determining the cost of the 
work according to the different proposals re- 
ceived, and when the contracts for any such 
work are awarded, every such statement, with 
the maps, plans and specifications and all 
other papers relating to such work adver- 
tised and which may l)e necessary to identify 
the plan and extent of the work embraced in 
such contracts shall be filed in the oflBce of the ah papers 

filed in office 

State Engineer with a certificate of the Su- ^^^ '^"k^- 
perintendent of Public Works stating the 
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Alterations ^^^ ^^^ place of their exhibition. No altet- 
writtng*°and ation shall be made in any such map, plan or 
s?ate^Bngi- Specification, or the plan of any work under 

neer and , 

en?*pubiic*" ^^^^^^^^ during its progress, except with the 
Works. consent and approval of the Superintendent 

of Public Works and the State Engineer, nor 
unless a description of such alteration and 
such approval be in writing and signed by the 
parties making the same and a copy thereof 
^Sfng wst^^ ^ *^^ oSSlcq of the State Engineer. No 
cSSSi^ Boa5d. change of plan or specification which will in- 
crease the expense of any such work or cre- 
ate any claim against the State for damage 
arising therefrom shall be made unless a 
written statement, setting forth the object of 
the change, its character, amount and the ex- 
pense thereof, is submitted to the Canal 
Board, and their assent thereto at a meeting 
when the State Engineer was present is ob- 
paym^nwor'*^^^®^- ^^ extra 6r unspecified work shall be 
to^*e IS-*^ certified for payment unless said work is 
caial Board, done pursuaut to the written order of the 
State Engineer and payment therefor shall 
not be made unless approved by the Canal 
Board. All maps, plans, specifications and 
detailed estimates provided for in chapter 
one hundred and forty-seven of the laws of 
nineteen hundred and three, or any acts 
^t". ^o°Se amendatory thereof, and all alterations and 

presented to . . , , •/» j5 

Advisory chauges lu ST^ch maps, plans, specifications 

Slating En"gi-and detailed estimates shall be submitted by 

the State Engineer to the Advisory Board of 

Consulting Engineers before being presented 
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to the Canal Board for its action, and the Ad- 
visory Board of Consulting Engineers shall 
report its opinion thereon within thirty days 
after it shall have received the same. The 
Canal Board shall not act upon any such 
maps, plans, specifications, estimates or any 
alterations or changes thereof until the same 
shall have been so submitted to the Advisory 
Board of Consulting Engineers and reported 
upon by it or until the time for such Board to 
report shall have expired. The State En- 
gineer may extend the time for the Advisory fi^l^fj,*?^ ^l 
Board of Consulting Engineers to make its to^°r7port?'''^ 
report and in case of his refusal so to do the 
Governor may grant extensions. All reports 
of the Advisory Board of Consulting Engi- 
neers hereunder shall be made to the State 
Engineer and copies thereof shall be trans- 
mitted by him to the Canal Board with the 
maps, plans, specifications and estimates and 
alterations and changes thereof to which such 
reports may relate. (As amended by chap. 
394, Laws of 1907.) 

§ 7. All the work herein specified shall be contracts m 
done by contract executed in triplicate as re- 
quired by law and entered into by the Super- 
intendent of Public Works on the part of the 
State after having been advertised once a 
week for four successive weeks in two news- 
papers published in the city of New York, one advertised ^ 

foul* lypplf o 

of which shall be published in the interests of 
engineering and contracting and one each in 
the cities of Albany, Eochester, Buffalo and 
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Syracuse and one in each <?ounty where the 
particular piece of work advertised or some 
portion of the same is located, and it shall be 
the duty of the Superintendent of Public 
Works to combine in one notice of advertise- 

Work to be , /. , • i i 

advertire- *^ ^^^^t as many pieces of work as practicable, 
ments. rj\^Q advertisement shall be limited to a brief 

Form of ad- description of the work proposed to be let 
limitations. * with an announcement stating where tlie 
maps, plans and specifications are on exhibi- 
tion and the terms and conditions under which 
bids will be received and the time and place 
where the same will be opened, and such other 
matters as may be necessary to carry out the 
S^Subuc"^^ provisions of this act. The proposals received 
pursuant to said advertisements shall be pub- 
licly opened and read at the time and place 
designated. Every proposal must be accom- 
panied by a money deposit in the form of a 
draft or certified check upon some good bank- 
ing institution in the city of Albany or New 
York, issued by a national or State bank in 
good credit within the State, and payable at 
Deposit of 5 sight to the Superintendent of Public Works 
with bid. for five per centum of the amount of the pro- 
posal. In case the proposer to whom such 
contract shall be awarded shall fail or refuse 
to enter into such contract within the time 
^^^f^rfeit'^d ^^^^ ^^" *^^® Superintendent of Public Works, 
fiii?%o^^'exe- s^ch deposit shall be forfeited to the State, 
cute contract, ^^j^ ^^ ^j^^ g^^^^ Treasurer and become a 

part of the canal fund. In case the contract 
shall bo made siicli deposit shall be returned 
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to the contractor. In cases where the esti- 
mated cost of the materials and work does 
not exceed ten thousand dollars, the period mu?ned!° ^^ 
of advertising may be abridged and the work 
may be advertised by circular letters and menf w^aived 
posters when, in the judgment of the Super- unlS- ^^^^ ** 

$10 000 

intendent of Public Works approved by the 
Canal Board, such course may be desirable or 
necessary. The Superintendent of Public fenden?"pub- 
Works may reject all the bids and readvertise may reject 

.all bids. 

and award the contract in the manner herem 
provided, whenever in his judgment the in- 
terests of the State will be enhanced thereby. 
No contract which exceeds by more than ten^cesfof^io 
per centum the gross cost of the work as esti- Sross^^Sr 20 
mated by the State Engineer or by more than any item' 

•^ o ^ subject to 

twenty per centum the cost of any item cSgJJ^^oard 
therein shall be awarded unless such award Eniinwr."^ 
shall be approved by the State Engineer and 
the Canal Board. The contract in a form to contract to 
be approved by the Attorney-General shall be ll Ano?nly- 
made with the person, firm or corporation 
who shall offer to do and perform the same 
at the lowest price and who shall give ade- 
quate security for the faithful and complete 
performance of the contract, and such secu- 
rity shall be approved as to sufficiency by the 
Superintendent of Public Works, and as to 
form by the Attorney-General and shall be at Bond to be 
least twenty-five per centum or the amount or of eatimfttod 

•' ^ cost on con- 

the estimated cost of the work according to ^^act price. 
the contract price. If in the judgment of the 
State Engineer the work upon any contract is 
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not being performed according to the contract 
Canal Board ^^ ^^^ ^'^^ ^Bst interests of the State, he shall 
t?flcamn^^of so certify to the Canal Board, and the Canal 
neer stop Board shall thereupon have power to suspend 

work under 

contract. or stop the work under such contract while 

it is in progress and direct the Superintend- 

superin- eut of Public Works, and it shall thereupon 

tendent ' ^ 

w?rks to become his duty, to complete the same in such 
saSe!^*® manner as will accord with the contract speci- 
fications and be for the best interests of the 
State, or the contract may be cancelled and 
readvertised and relet in the maimer above 
prescribed, and any excess in the cost of com- 

Any addl- ^ ' "^ 

to^Ti pafd pleti^g the contract beyond the price for 
tor. ^^^^^^^' which the same was originally awarded shall 
be charged to and paid by the contractor fail- 
ing to perform the work. If at any time in 
the conduct of the work under any contract, 
it shall become apparent to the State En- 
state Engi- gineer that any item in the contract will ex- 
nolify^ Canal ceed iu quantity the engineer's estimate by 
any Item ex-moro than fifteen per centum, he shall so cer- 

ceeds the es- 

1^*^ cLiai t^^y to the Canal Board and the Canal Board 

dedde as to shall theroupou determine whether the work 

"^pittion in excess thereof shall be completed by the 

contractor under the terms and at the prices 

specified in the contract or whether it shall 

be done or furnished by the Superintendent of 

Public Works, or whether a special contract 

shall be made for such excess in the manner 

fnt'^pubuS^' above prescribed. Every contract shall re- 

h^v? ri^t serve to the Superintendent of Public Works 

contract the right to suspend or cancel the contract as 
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above provided and to complete the same or 
readvertise and relet the same as the Canal 
Board may determine, and also shall reserve 
to the Superintendent of Public Works the 
right to enter upon and complete any item of fnt^^pSbiu:^' 
the contract which shall exceed in quantity S^ve^^ight 
the engineer's estimate by more than fifteen any^^uSif^lx. 
per centum or to make a special contract for mate by 1596. 
such excess, as the Canal Board may de- 
termine. 

§ 8. The Governor may employ, at a com- ^^J^**'^^ ^^^ 
pensation to be fixed by him, five expert civil pom^ed^bV 
engineers to act as an advisory board of con- ®^''®''°°'"- 
suiting engineers, whose duty it shall be to 
advise the State Engineer and the Superin- 
tendent of Public Works, to follow the prog- 
ress of the work and from time to time report 
thereon to the Governor, the State Engineer 
and the Superintendent of Public Works, as 
they may require or the board may deem 
proper and advisable. The State Engineer 
may appoint and at pleasure remove a special D?pu?y to be 

. « T 1 1 . appointed by 

deputy, at a compensation to be fixed by mm state ^En^-^ 
with the approval of the Canal Board, who gf^l^i^Sved 
may, under the direction of the State En- B^oard.*^*^ 
gineer, perform on the work of improvement the social 
authorized by this act all the duties of 
the State Engineer, except as commissioner, 
trustee or member of any board. The State „, , „ . 

*' state Enffi- 

Engineer may also appoint and at pleasure ^[^^ ^%«^P" 
remove such number of resident engineers in noors.^°^^' 
addition to those now authorized by law as he 
may deem necessary for the work of improve- 
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ment hereby authorized and may prescribe 
and define their duties. 
Monthly esti- § 9. The Superintendent of Public Works 

mate of 90^o *^ ^ 

Hmatro? ^^'^^y> h'om time to time, upon the certificate of 
l?gineer. the State Engineer, pay to the contractor or 
contractors a sum not exceeding ninety per 
centum of the value of the work performed, 
and such certificate of the State Engineer 
must state the amount of work performed 
10% retained, and its total value, but in all cases not less 
than ten per centum of the estimate thus cer- 
tified must be retained until the contract is 
completed and approved by the State En- 
gineer and the Superintendent of Public 
Works. 
n^J^t^make § ^^' ^"^ measurements, inspections and 
Ruperin""*^^** estimates shall be made by the State Engineer 

tendent Pub- t ,, . t . , • i. j 

lie Works and the engineers and inspectors appointed 
STaldnl*"'* I'* by him. The Superintendent of Public Works 
payment. msLY^ 111 the performance of the duties devolv- 
ing upon him by this act, rely upon the cer- 
tificates of the State Engineer and his assist- 
ants as to the amount, character and quality 
of the work done and material furnished, 
dt^^^om § 11- While the work contemplated in this 
t^o''M?y®^i5.^^act is in progress the canals upon which work 
reciosing. ' is actuallv being done shall not be open for 
navigation earlier than May fifteenth and 
shall be closed on or before November fif- 
teenth, except that portions thereof may be 
opened earlier and closed later when in the 
judgment of the Superintendent of Public 
AVorks such a course will not be detrimental 
to the progress of the work of improvement. 
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§ 12. All questions which under the pro-^^f^^^^^^ 
visions of this act are to be determined by theJiqutied^on'''^ 
Canal Board, shall be decided by a majority^ ^ questions. 
vote of all members of such board, and a full 
and complete record of all proceedings of 
such board shall be preserved, and a certified „ ^ , 

^ ^ ' ^ Records kept, 

copy of its determination or action upon anyl^y^^l^^,.*^ 
question arising under this act shall be trans- su'i^eyo?. 
mitted to the State Engineer. 

§ 13. The sum of ten -million dollars is|^^;^?i2?ed 
hereby appropriated, payable out of theuonrforTn- 
moneys realized from the sale of bonds asother el- *° 

*" penses and 

provided by section two of this act, and from for »«"<! 
the proceeds of the sale of abandoned lands 
as provided in section five of this act, to be 
expended to carry out the purposes of this 
act ; said sum of ten million dollars to be paid 
by the Treasurer on the warrant of the Comp- 
troller, after due audit by him, upon the 
presentation of the draft of the Superintend- 
ent of Public Works to the order of the con- 
tractor if for construction work, or to his own 
order if for the completion by him of any un- 
finished contract or for advertising for mis- 
cellaneous expenses connected with the said 
work, or upon the presentation of the drafts 
of tlie State Engineer for supervising or en- 
gineering expenses in connection with said 
work, or upon the presentation by the Comp- 
troller of accounts for miscellaneous ex- 
penses, or on the presentation of awards by 
the Court of Claims, or an agreement de- 
scribed in section four hereof certified as 
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hereinbefore provided for compensation for 
lands appropriated as provided in section 
four of this act or damages caused by the 
work of improvement hereby authorized. (As 
amended by chap. 365, Laws of 1906.) 

Surplus from j t- 7 / 

to^iWiniT* § ^^- ^^y surplus arising from the sale of 
'"'*^- bonds and the sale of abandoned lands over 

and above the cost of the entire work of the 
improvement of the canals as herein provided 
for shall be applied to the sinking fund for 
the payment of said bonds. 

Law to be 

approved by § 15. This law shall not take effect until it 

vote of " 

xm^miir. shall at a general election have been sub- 
mitted to the people, and have received a 
majority of all the votes cast for and against 
it at such election; and the same shall be 
submitted to the people of this State at the 
general election to be held in November, nine- 
teen hundred and three. The ballots to be 
furnished for the use of voters upon the sub- 
mission of this law shall be in the form pre- 
scribed by the Election Law and the propo- 
sition or question to be submitted shall be 
printed thereon in substantially the following 
form, namely : ' ' Shall chapter one hun- 
dred and forty-seven of the laws of nine- 
teen hundred and three, entitled *An act 
making provision for issuing bonds to the 
amount of not to exceed one hundred and one 
million dollars for the improvement of the 
Erie canal, the Oswego canal and the Cham- 
plain canal, and providing for a submission 
of the same to the people to be voted upon at 
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the general election to* be held in the year 
nineteen hundred and three ' be approved? " 

§ 16. The waters, surplus or otherwise, ere- w**«" 7®" 

" 7 X" > ated by im- 

ated or impounded as a result of the improve- ^Slt^b?^ re- 
ment of the Erie, Champlain and Oswego stlue^ ^^ 
canals, pursuant to the provisions of this act, 
or from the construction of any dam or dams, 
mole or moles, reservoir or reservoirs, or 
other structures, connected therewith, shall 
not be leased, sold or otherwise disposed of, 
until the improvement of said canals as con- 
templated in this act, and amendments 
thereto, shall have been finally completed, nor 
thereafter until authorized by statute setting 
forth specific terms, conditions and restric- 
tions governing the same. (This section 
added by chap. 494, Laws 1907.) 
12 
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CHAP. 195, LAWS OF 1908. 

An Act to repeal chapter three hundred and thirty- 
five of the laws of nineteen hundred and four, en- 
titled **An act providing for the appraisal of lands, 
structures and waters for the use of the improved 
canals as authorized by chapter one hundred and 
forty-seven of the laws of nineteen hundred and 
three," and authorizing the appointment of a special 
examiner and appraiser by the Governor, and fixing 
his compensation. 

Became a law, April 30, 1908, with the approval of the Governor. 
Passed, three-fifths being present. 

The People of the State of New York, represented 
in Senate and Assembly, do enact as follows: 

Section 1. Chapter three hundred and 
thirty-five of the laws of nineteen hundred 
and four, entitled ''An act providing for the 
appraisal of lands, structures and waters for 
the use of the improved canals as authorized 
by chapter one hundred and forty-seven of 
the laws of nineteen hundred and three," is 
hereby repealed. 
Appointment § 9. The Govemor shall appoint a special 

of appraiser. " r-r- r- 

examiner and appraiser of canal lands whose 
duty it shall be to visit and inspect the lands, 
structures and water rights, or property 
rights appertaining thereto, appropriated for 
the use of the improved canals, and for the 
purposes of the work and improvement au- 
thorized by chapter one hundred and forty- 
seven of the laws of nineteen hundred and 
three, as provided by section four of said act 
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and acts amendatory thereof. Such special 
examiner and appraiser, either upon the ap- ^^"^i^ee 
plication of the owners of snch lands, struc- Sm^nt of 
tures and waters, or property rights pertain-, 
ing thereto, or of the Superintendent of Pub- 
lic Works, may fix and determine with each 
or any of said respective owners upon a fair 
valuation of any specific portion of said real 
property, structures, waters or property or 
rights connected therewith, or damage result- 
ing to any such owner or occupant, and may 
agree upon a price to be paid therefor by the 
State and accepted by said respective owner 
or owners in full compensation for such spe- 
cific property or rights, or for the damage 
caused by said work or improvement. Such t»^®Tn° 

_ writing and 

agreements shall be reduced to writing and approved by 
signed by such owner or owners and by said pu^i?* ^' 
special examiner and appraiser, and shall be SdT'the 
submitted by said special examiner and ap- 
praiser to the Superintendent of Public 
Works who, if he shall approve, shall submit 
said agreement to the Canal Board with his 
recommendations, for approval. If in the 
opinion of the Canal Board, it is possible by 
means* of such appraisal and agreement, to 
acquire for the State a good title to the entire 
interest of any specific parcel of land or other 
property or right necessary for said improve- 
ment within the survey made by the State 
Engineer and Surveyor and certified by him, 
pursuant to section four of chapter one hun- 
dred and forty-seven of the laws of nineteen 
hundred and three, and acts amendatory 
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thereof, and that it will be for the advantage 
of the State to obtain such specific property 
or right without condemnation proceedings or 
resort by said owners to the Court of Claims, 
said Canal Board shall approve such agree- 
ment so entered into with such owners, and 
upon the presentation and delivery of proper 
conveyances, duly approved by the Attorney- 
General, said Canal Board may certify its ac- 
ceptance thereof to the Comptroller for pay- 
ment under the provisions of section thirteen 
of chapter one hundred and forty-seven of the 
laws of nineteen hundred and three, and acts 
amendatory thereof, to the owner or owners 
severally named therein. The Treasurer shall 
pay to such owner or owners upon the war- 
rant of the Comptroller, after due audit by 
him, the amounts specified in such certificates. 
Term and § 3. Said Special examiner and appraiser 
appraiser. shall be appointed for a term of three years 
and shall receive an annual salary of four 
thousand dollars and his actual and necessary 
traveling expenses incurred in the discharge 
of his official duties, to be paid monthly out 
of funds provided for the improvement of the 
Erie, Oswego and Champlain canals as au- 
thorized by chapter one hundred and forty- 
seven of the laws of nineteen hundred and 
Removal by three and acts amendatory thereof. The Gov- 

Govemor. •' 

ernor may remove such special examiner. and 
appraiser for cause at any time, after giving 
him an opportunity to be heard in his defense. 
§ 4. This act shall take effect May first, 
nineteen hundred and eight. 
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ADDITIONAL WORK. 

LeStrange v. State 249 

AFFIRMED CASES. 

Bristol, William, by guard v. State, see Court of Claims Report 
No. 11, page 14, affirmed 126 App. Div. 138 282 

Hughson, Susan B., and ano. v. State, see Court of Claims Report 
No. 11, page 37, affirmed 127 App. Div. 932 286 

Ostrander, Jay N., affirmed 192 N. Y. 416, see Court of Claims 
Report No. 11, page 17<5, 227. 

Quayle v. State, first cause of action affirmed; second cause of 
action reversed, see Court of Claims Report No. 11, page 44 287 

Van Alstine, Jessie M. v. State, see Court of Claims Report No. 11 

page 157, affirmed 124 App. Div. 916 289 

See Cases; Table of Cases Cited; Table of Cases Reported. 

APPROPRIATIONS AND CLAIMS. 

The statute for appropriations and claims against the State re- 
viewed. Morgan & McLennan exec, etc., v. State 38 

BARGE CANAL. 

Contract: 

Empire Engineer Co., v. State 283 

Groton Bridge Co., v. Stat« 284 

Kuhn, Henry, et al. v. State 246 

Damage: 

Lynch, Patrick, v. State 36 

Warner, Josephine A., v. State 239 

Permanent appropriation: 

Bradt, Aaron Francis, v. State 282 

Brooks, Joseph, v. State 2S2 

Burchard, Mary W., v. State 282 

Bush, Jennie, v. State 282 

Carmichael, Henrietta P., et al. v. State 283 

Cottman, Joseph S., v. State 283 
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BARGE CANAL, Contracts — Continued. Page. 

Grout, Cora B., v State 284 

Hager, Henry D., and ano. v. State 284 

Hill, Maude R., v. State 285 

Hillegas, Louis^a E., v. State 285 

Kinner, Julia A., v. State 285 

Lewis, Adolphus E., et al. v. State 286 

Lewis, Mary J., exec, etc. v. State 286 

Lindley, William H., v. State 286 

Mosso, Joseph E., et al. v. State 286 

Place, Daniel K., and ano. v. State 287 

Printy, Anna, v. State 287 

Rapp, William G., and ano. v. State 287 

Sears, Thomas, and ano. v. State 288 

Sulzman, Charles A., et al. v. State 289 

Thorpe, Sarah A., v. State 289 

Van Valkenburgh, A. T., v. State 289 

Van Wormer, Maria E., and ano. v. State 289 

Wilde, John D., and ano. v. State 290 

BLACK RIVER CANAL. 

Van Amber v. State 68 

BLUE LINE. 

The State is not liable for an obstruction outside the blue line in 
the approach to a canal bridge where it does not appear that the 
State had notice of the obstruction or that it had been there long 
enough to charge the State with notice. The fact that the guard 
rail of the approach to a bridge was in a decayed condition and the 
obstruction was one of the posts which had formerly formed a part 
of the guard rail and had fallen and had been thrown into the road 
does not change the rule. Joy v. <Stat« 238 

BRIDGES. 

Where the State is bound to keep and maintain a bridge on Erie 
street in the city of Buffalo over the Erie canal and permits the 
steps to become defective and remain so for a year or more, the . 
be made to the State for the value of any material in the old 
State is liable to a person who is injured by falling upon the steps 
leading to said bridge. Genteluce v. State 234 

Where the town of Lenox owned two bridges known as Peterboro 
and Main street bridges spanning a State ditch used for conveying 
surplus water from the Erie canal to Oneida lake, the State neg- 
ligently widened and deepened a creek which undermined the abut- 
ments of the bridges making their construction and the building of 
the bridges necessary and in such case the State is liable for its 
negligent acta. Town of I^nox v. State 1.19 
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BRIDGES — Continued. Page. 

Where a temporary bridge is constructed while the work of con- 
structing a permanent bridge is in progress the claimant may re- 
cover the cost of building such temporary bridge. Allowance should 
be made to the State for the value of any material in the old 
bridge appropriated by the claimant. Town of Lenox v. State.... 159 

Bristol, William, by guard, v. State 282 

Freeman, Max, by guard, v. State 283 

CJardner, Harold Duane, by guard, v. State 283 

Genteluce, Lazareno, v. State 234 

Lenox, town of, v. State 169 

Lenox, town of, v. State 159 

Riley, John, v. State 288 

Riley, Michael, v. State 288 

Van Alstine, Jessie M., v. State 280 

BURDEN OF PROOF. 

Where a claimant alleges that his crops were flooded and de- 
stroyed by negligence of the State in carelessly and negligently 
emptying much water into the Black river from Forest Port feeder, 
and also alleges that the flooding was partly caused by placing flash 
boards on the 'State dam at Carthage, the burden is upon the claim- 
ant to prove the acts to have been committed by the State. Van 
Amber v. State 68 

CAYUGA AND SENECA CANAL. 

Eckert, George H., and ano. v. State 283 

Gay, Milton R., v. State 283 

Graham, Charles F., v. State 284 

Walling, Dorcas, v. State 280 

CHAMPLAIN CANAL. 

Briggs. Charles L., v. State 22 

Daly. Patrick B., v. State 283 

Dibble, Horace H., v. State 283 

Egan, Cornelius, v. State 283 

Gilheany, Patrick, v. State 284 

Griflin, John, et al. v. State 284 

Harris, Gertrude J., adm. v. State 284 

Harris, John, v. State 33 

Harris, John, v. State 22 

Morrisey, Julia, v. State 286 

Xolan, James, v. State 287 

Riley, John Frank, v. State 288 

Sheridan, Catherine, v. State 288 

Stratton, Frank W., v. State 289 
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CHILDREN. Page. 

Freeman, Max, by guard, v. State 283 

Gardner, Harold Duane, by guard, v. State 283 

CHITTENAN60 CREEK. 

See Lynch and Walrath v. SUte 270 

CLAIMS. See Enabling Act; Appropriations and Claims. 

CONSENT. 

The consent of the State to have its liability determined must 
be obtained before it can be sued. In order to authorize the con- 
sideration of a claim upon its merits by the Court of Claims, it 
must appear not only that the court has had jurisdiction conferred 
upon it but that the State must consent to have its liability de- 
termined. Quayle v. State, affirmed by the Court of Appeals 287 

See Kuhn and Buffalo, Rochester & Lockport Ry. Co. v. State, 
for consent of claimant 246 

CONTRACT. 

Where a contract specifies the amount of the work to be done, 
the profits as damages are to be based upon the amount of the 
estimated quantity remaining at the time of the breach of the con- 
tract and not upon the actual amount remaining. E. Brown Baker 
V. State 3 

See LeStrange v. State 249 

CONTRACTS. 

Empire Engineering Corporation v. State 283 

Groton Bridge Company v. State 284 

Kuhn, Henry, et al. v. State 248 

IveStrange, Frederick, as sole surviving partner, etc. v. State. . 249 

Quayle, Oliver A., v. State 287 

Ray, Chester, v. State 287 

CONTRIBUTORY NEGLIGENCE. 

Where claimant's intestate who attempted to cross the vSalina 
Street bridge in the city of Syracuse on a bicycle while the bridge 
was going up is chargeable with contributory negligence cannot re- 
cover. Where it appears by reliable evidence that he was warned 
before the bridge was raised not to get upon the bridge and again 
while it was up. Mulvihill as adm., etc. v. State 17 

See Joy v. State 238 

CULVERT. 

Where damages are claimed for the flooding of land due to the 
condition of a culvert under a canal which obstructed the flow of 
the water of a creek under the canal some negligence on the part 
of the State in maintaining the culvert must be shown to warrant 
a recoverv. Lvnch and Walrath v. State 270 
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DAMS. Page. 

Abemethy, Rollin, v. State 281 

Ames, Perry A., v. State. 281 

Baker, Richard, v. State 281 

Baum, Chauncey, v. State 281 

Chubb, Albert, Jr., v. State 282 

Dunn, William H., v. State 283 

Fancher, Ira, v. State 283 

Hooper, Charles A., and ano. v. Stat« 286 

Hooper, Charles A., and ano. v. State 286 

Kennedy, Joseph P., v. State 144 

McKay, Greorge, v. State 286 

Phelps, Elson, v. State 287 

Porter, Millard S., v. State 287 

Rogers, Angela C, v. State 288 

Schell, Charles H., v. State 288 

Schell, John, v. State 288 

Southard, Burton L., v. State 289 

Southard, Frank, v. State 289 

Wilcox, Cyrus E., v. State 290 

EMPLOYEES — EXTRA WORK. 

Campbell v. State 9 

McCammon v. State 20 

ENABLING ACT. 

An enabling act which permits the submission of a claim against 
the State to a court and authorizes an award notwithstanding any 
" act or omission which might be deemed a bar to such claim ** 
waives the defense that the transaction between the claimant's firm 
and the State at the time of the firm's settlement of the contract 
amounting to an agreement whereby they adjusted their claim for 
extra work and also waives the defense that the extra work was 
not done pursuant to a written order as required by the contract. 

LeStrange v. State 249 

Morgan & McLennan, exec, etc. v. State 38 

Quayle v. State, Court of Claims Report No. 1 1 page 44 287 

ERIE CANAL. 

A. 

Adkinson, Hattie, v. State 281 

Allis, Clark, v. State 281 

Allis, Clark, v. State 281 

Alvord, Grove E., v. State 281 

Andrews, Lewis, v. State 281 
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ERIE CANAL — Continued. 

B. Page. 

Barnett, John W., v. State 281 

Barnett, John W., v. State 281 

Barnett, John W., exec. v. State • 281 

Barrett, John, v. SUte 281 

Beamer, Saphronia, v. State 281 

Besmer, Saphronia, v. State 281 

Bockoven, William H., v. State 281 

Bowen, George H., v. State * 282 

Brown, Jacob, v. State » 282 

Brown, Jacob, v. State 282 

Burr, James S., v. State 282 

Burr, James S., v. State 282 

C. 

Cartner, Maria, v. State 282 

Caywood, Charles, exec. v. State 282 

Collamer, Charles W., and ano. v. State 282 

Cool, Edward, and ano. v State 282 

Curtis, Alice P., v. State 283 

Curtis, Gurney T., v. State 283 

D. 

Delaney, Murray J., and ano. v. State » . 283 

Demmon, Chelsea, v. State 283 

Duflfy, Walter B., v. State 283 

E. 

Eckert, George H., and ano. v. State 283 

Emens, Lilla Alice, v. State 283 

Emens, Lilla Alice, v. State 283 

F. 

Fagan, John, v. State 115 

Fikes, Fred C, adm. v. State 283 

Foote, Frank G., v. State 55 

G. 

Gillen, William C, v. State 284 

Graham, Paul T., v. State 284 

H. 

Hall, Roland, v. State 284 

Hall, Roland, v. State 284 

Hall, Roland, v. State 284 

Harrington, Almon, adm., etc. v. State 284 

Harrington, Catherine, v. State 284 
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Hartley Martin 1. et al. v. State 284 

Hess, Emma Louise, v. State 285 

Higgins, Charles, v. State 286 

Hubbs, Olive, v. State 285 

I. 

Ives, John H., v. State 285 

Ives, John H., v. State 285 

Ives, John H., v. State 285 

J. 

Johnson, Willies E., v. State 285 

K. 

Kelly, Thomas, v. State 285 

Kelsey, Betsey, v. State 285 

Kelsey, Betsey, v. State 286 

Kittle, Casper J., v. State 285 

Knapp, Henry J., and ano. v. State 285 

L. 

Lankton, James B., v. State 285 

Lankton, James B., v. State 285 

Lannan, James, v. State 286 

Lasher, Charles, v. State ; 286 

Lasher, Charles, v. State 286 

Lasher, Charles, v. State 286 

Lasher, George, v. State 286 

Lasher, George, v. State 286 

Lasher, George, v. State 286 

M. 

Mott, Catherine, v. State 286 

Mott, Catherine, v. State 286 

McCarthy, Charles, v. State 288 

McCarthy, Matthew J., v. State 286 

McGuinn, Matthew, v. State 286 

McGuinn, Matthew, v. State 286 

Mclntyre, Harriet and ano. v. State 286 

McKee, John, v. State 286 

N. 

Ne^'ton, Herman J., v. State 286 

Nicholson, Enoch C, v. State 287 

Nicholson, Enoch C, v. State 287 
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Otia, Franc W., v. State 287 

P. 

Paragon Plaaton Co., v. State 287 

Pearse, Frank T., v. State 287 

Pearse, Frank T., v. State 287 

Pearse, Frank T., v. State 287 

Pearse, James €., v. State 287 

Pearse, James C, v. State 287 

Pearse, James C, v. Stale 287 

Pickard, Myron S., v. State 287 

Pickard, Myron S., v. State 287 

S. 

Sadler, Lucinda J., v. State 288 

Sadler, Lucinda J., v. State 288 

Shoecraft, Mary M., and ano. v. Stute 288 

Shurtleff, A. W., exec., etc. v. State 288 

Smith, Anthony L., v. State 288 

Smith, Sarah A., v. State 288 

Smith, William H., v. State 288 

Smith, William H., v. State 289 

Smith, William H., v. State 289 

Suiter, George, v. State 289 

Suits, Mary R., v. State 289 

Suits, Mary R., v. State 289 

T. 

Tryon, W^illiam, et al. v. State 289 

Tryon, William, et al. v. State 289 

W. 

Wataon, Frances H., v. State 289 

Williams, David S. and ano. v. State 290 

Negligence: 

Bristol, William, by guard, v. State 282 

Freeman, Max, by guard, v. State 283 

Gardner, Harold Duane, by guard, v. State 283 

Genteluce, Lazareno, v. State 234 

Heard, Charles J., v. State 284 

Heard, C\'nthia, v. State 286 

Hyndman, Charles, v. State '. . 286 

Hyndman, Nora, v. State 285 

Riley, John, v. State 288 
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ERIE CANAL — Continued. 

Negligence — (Continued. ' Page. 

Riley, ^chael, v. State 288 

Van Alstine, Jessie M., v. State 289 

Winslow, Lewellyn B., by guard, v. State 290 

See Lynch «fc Walrath v. State 270 

FEEDER. 

See Gray v. State 71 

McDonald v. State 79 

Morgan & McLennan, exec., etc. y. State 38 

Zimmerman v. State 88 

FISH HATCHERY. 

Where land is permanently appropriated for a State fish hatchery 
under an enabling act which provided that upon failure to agree 
the claimant may submit his claim to the Court of Claims for the 
value of such land, the claimant is entitled not only to the value of 
the land taken but to the damages to the remainder of the land not 
taken. Bonneville v. State 173 

FLASH BOARDS. 

Van Amber v. State 68 

FLOODING. 

Where damages are claimed for negligent flooding of land by 'the 
■State arising from original construction of the canal due to inter- 
ference of natural drainage for which compensation was or is pre- 
sumed by lapse of time to have been made must be separated from 
that due to the negligent construction or maintenance of the canal 
resulting in a continuous trespass. Keith v. State 144 

See Van Amber v. State 68 

GRANTS. 

The general rule for the construction of grants by the State 
where there is a valuable consideration does not differ from that 
which applies to grants by individuals and where the grant is in the 
nature of a patent of land by the State given for military services 
there is an adequate consideration and the rule applies. The Fulton 
Light, Heat and Power Company and ano. v. State 179 

INTEREST. 

Interest earned by the State upon a deposit is recoverable in a 
claim for breach of contract to the date of final accounting if made 
within reasonable time with legal interest thereafter; also legal in- 
terest on the unearned profits from the date of the final account if 
made within a reasonable time after the breach of the contract. 
E. Brown Baker v. State 3 
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See Code of Civil Procedure section 264. 

LEAKAGE. 
Cayuga and Seneca Canal: 

Eckert, George II. and aiio. v. State 283 

Gay, Milton R., v. State 283 

Graham, Cliarlea F., v. State 284 

Walling, Dorcas, v. State 289 

Champlain Canal: 

Briggd, Charles L., v. State 22 

Daly, Patrick B., v. State 283 

Dibble, Horace H., v. State 283 

Egan, Cornelius, v. State 283 

Gilheany, Patrick, v. State 284 

Griffin, John, et al. v. State 284 

Harris, Gertrude J., adm. v. State 284 

Harris, John, v. State 33 

Harris, John, v. >State 22 

Morrisey, Julia, v. State 286 

Nolan, James, v. State 287 

Riley, John Frank, v. State 288 

Sheridan, Catherine, v. State 288 

Stratton, Frank W 289 

Chemung Canal: 

Hughson, Susan B. and ano. v. State 285 

Erie Canal: 

A. 

Adkinson, Hattie, v. State 281 

Allis, Clark, v. State 281 

Allis, Clark, v. State 281 

' Alvord, Grove E., v. State 281 

Andrews, Lewis, v. State 281 

B. 

Barneft, John W., v. State 281 

Barnett, John W., exec, v. State 281 

Barrett, John, v. State 281 

Besmer, Saphronia, v. State 281 
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Bockoven, William H., v. State 281 

Bowen, George H., v. State 282 

Brown, Jacob, v. State 282 
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Kelly, Thomas, v. State 285 
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Kittle, Casper J., v. State 285 

Knapp, Henry J., and ano. v. State 285 

L. 

Lankton, James B., v. State 285 

Lankton, James B., v. State 285 

Lannan, James, v. State 286 
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Mott, Catherine, v. State 286 
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McGuinn, Matthew, v. State 286 

McTntyre, Harriet, and ano. v. State 286 

McKee, John, v. State 286 
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Newton, Herman J., v. State 296 
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Pickard, Myron S., v. State 287 
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Sadler, Lucinda J., v. State 287 

Shoecraf t, Mary M., and ano. v. State 288 

Shurtleff, A. W., exec, etc. v. State * 288 

Smith, Anthony L., v. State : 288 

Smith, Sarah A., v. State 288 

Smith, William H., v. State 289 

Smith, William H., v. State 289 

Smith, William H., v. State 289 

Suiter, George, v. State 289 

Suits, Mary R., v. State 289 

Suits, Mary R., v. State 289 

T. 

Tryon, William, et al. v. State 289 

Tryon, William, et al. v. State 289 

W. 

Watson, Frances H., v. State 289 

Williams, David S., and ano. v. State 290 

See Fagan v. State 115 

Harris & Briggs v. State 22 

Keith V. State 144 

Oswego Canal: 

Baker, Richard, v. State 281 

Brown, Mary F. and ano. v. State 282 

Burns, William E., v. State 144 

Chubb, Albert, Jr., v. State 282 

Chubb, Josiah, v. State 282 

Green, Adelbert, v. State 144 

Green, Adelbert, v. State 144 

Hotchkiss, Emily A 285 

Keith, George, v. State 144 

Keith, George, v. State 144 

Keith, Lewis, v. State 144 
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Whitcomb, Frank J., v. State 290 
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LETTERS PATENT. Page. 
Fulton Light, Heat & Power Co. and ano. v. State 179 

LIFT BRIDGES. 

Personal injuries in connection with lift bridges. Mulvihill v. 

State (Salina Street Bridge, Syracuse) 17 

Bristol, William, by guard, v. State (West Main Street Bridge, 

Syracuse) 282 

Freeman, Max, by guard, v. State (Washington Street Bridge, 

Utica) 283 

Genteluce, Lazareno, v. State (Erie Street Bridge, Buffalo).... 234 

See Bridges. 



LIMESTONE CREEK. 

The State is liable where it negligently turns water from the 
}£rie canal into Limestone creek causing it to overflow its banks 
and injure property. The extent of the damages for which the State 
is liable is to be measured by the extent of the injury which its 
negligence actually occasions. If the injury or any part of it would 
have occurred notwithstanding the negligence of the State the State 
is not liable for such damages as occurred irrespective of its own 
negligence. Carhart v. State 152 

LOCK TENDER. 

A lock tender who receives less than the prevailing rate of wages 
prescribed by the statute or works more than the number of hours 
constituting a day's work by statute is entitled to recover the dif- 
ference between the compensation to which he was entitled by the 
statute and the amount which he actually received. Campbell v. 
State 9 

McCammon, 3d, v. State, affirmed 117 App. Div. 913 20 

Note. — In thp Campbell case Judges Hasbrouck and Swift found 
a judgment for the State, Rodenbeck. J., wrote the dissenting opinion. 
No appeal was taken from this Judgment. Afterwards the case of 
McCammon, 8d. was tried involving the questions In Campbell 
against the State. McCammon recovered judgment. Rodenbeck. J.. 
writing the opinion. The State appealed from this Judgment, which 
was affirmed In 117 App. DIv. 913. 

MAPS. 

Where the State has filed no maps under an enabling act the 
claimants are entitled to an award under the act upon the basis of 
the map filed by them showing the land actually appropriated by 
the State. Mor;,'in & McLennan v. Siate *. 38 
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MEASURE OF DAMAGES. Page. 

Where a claim is for permanent appropriation and there is no 
question of benefit involved, the compensation may be measured 
by the difference in the value of the property before and after the 
taking or by the value of the land taken plus the damages to the 
remainder. Bonneville v. State 173 

The measure of damages for which the State is liable in the case 
of the destruction of a canal boat and property is the value of the 
property after the break, eliminating all damages due to the break 
itself. Foote v. State 55 

When the State negligently occasions part of the flooding and a 
portion of the damages and a part is caused by natural causes the 
State is liable only for its share of the damages, but where the 
State occasions all the flooding and causes all the damages it must 
respond to the full extent of the injury. Harris & Briggs v. State . . 22 

Where willow roots have been destroyed through the negligent 
flooding of land by the State the measure of damages is the differ- 
ence of the market value of the land with and without the willows. 
Where the crop has been destroyed, but the willows have not been 
destroyed, the damages ar« the value of the crop impaired or de- 
stroyed because the State may cease to trespass at any time. Keith 
V. State 144 

The measure of the damages is the value of the property destroyed 
at the time of its destruction. Town of Lenox v. State 159 

See Carhart v. State 152 

Gray v. State 71 

McDonald v. State 79 

Zimmerman v. State 88 

NAVIGATION. 

There is no liability on the part of the State for damages result- 
ing to a canal boat and property contained in it due to a break 
in the culvert of the canal. The State, however, is liable for the 
destruction by fire of the boat and property contained in it after 
the break without notice to owner and without sufficient oppor- 
tunity to remove his property. Foote v. State 56 

NEGLIGENCE. 

Where the State negligently allows its canal banks to leak and 
thus injures crops it is liable for the damages caused thereby. 
Fagan, Sr. v. State 115 

Where the basis of the claim is negligently .operating canal gates 
so that the claimant's land was flooded, the claimant cannot re- 
cover unless he establishes a want of that care of action which 
the State owed to him. Harris & Briggs v. State 22 
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NEGLIGENCE — Continued. Page. 

Where the State negligently turns water from a canal into a 
creek and thus floods private land adjacent to the creek, it is liable 
for the damages caused by it where they would not have occurred 
but for the intervention of the State. Harris v. State 33 

A claimant is negligent in driving his team heavily loaded up a 
steep approach to a canal bridge without observing an obstruction 
in the travel path. Joy v. State 238 

The State is liable for damages due to negligence in the main- 
tenance of the canal resulting in the flooding of land through 
seepage or through the negligent failure of the State to clean 
ditches which it is bound to maintain. Keith v. State 144 

See Freeman, Max, by guard, v. State 283 

Gardner, Harold Duane, by gujrrd. v. State 283 

Genteluce v. State 234 

Ebie Canal — Neolioence Cases. 

OAK ORCHARD CREEK. 

Gray v. State 71 

McDonald v. State 79 

Zimmerman v. State 88 

OAK ORCHARD FEEDER. 

Recovery for neglect in maintaining Oak Orchard feeder. Gray 

V. State 71 

McDonald v. State 79 

Zimmerman v. State 88 

See Feeders. 

OSWEGO CANAL. 
Leakage: 

Baker, Richard, v. State 281 

Brown, Mary F., and ano. v. Stnte 282 

Burns, William E., v. State 144 

Chubb, Albert, Jr., v. State 282 

Chubb, Josiah, v. State 282 

Green, Adelbert, v. State 144 

Green, Adelbert, v. State 144 

Hotchkiss, Emily A., v. State 286 

Keith, George, v. State 144 

Keith, George, v. State 144 

Keith, Lewis, v. State 144 

Keith, Lewis, v. State 144 

McKay, George v. State 286 

Whi'tcomb, Frank J., v. State 290 

Wilcox, Cyrus E., v. State 290 

Bvrne, Edward M., exec. v. State 282 
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OSWEGO C AH AL — Continued. 
Permanent appropriation: Page. 

Fulton Light, Heat & Power Co., and ano. v. State 179 

Temporary appropriation: 

Richardson, Lawrence J., and ano. v. State 287 

OSWEGO RIVER. 

The rule as to the Oswego river, a nontidal, a nonboundary 
stream, is that the title to the bed and the riparian rights incident 
thereto go with the ownership of the land bounding the stream 
unless reserved. Tlie Fulton Light, Heat and Power Company and 
ano. V. State 179 

OVERFLOW. 

See Leakage. 

PARTIES INTERESTED. 

Where upon the hearing of a claim for permanent appropriation 
it appears that other parties than those named in the claim have 
an interest in the claim, they will be brought in by consent, and 
the interest of each determined and an award made accordingly. 
Kuhn and Buffalo, Rochester & Lockport Ry. Co. v. State 246 

PERMANENT APPROPRIATIONS. 

Bradt, Aaron Francis, v. State 282 

Brooks, Joseph, v. State 282 

Burchard, Mary W., v. State 282 

Bush, Jennie, v. State 282 

Carmichael, Henrietta P., et al. v. State 282 

Cottman, Joseph S., v. State 283 

Grout, Cora B., v. State 284 

Hager, Henry D., and ano. v. State 284 

Hill, Maude R., v. State 285 

Hillegas, Louisa E., v. State 285 

Kinner, Julia A., v. State 285 

Lewis, Adolphus E., et al. v. State 286 

Le-wis, Mary J., exec, etc. v. State 286 

Lindley, William H., v. SUte 286 

Mosso, Joseph E., et al. v. State 286 

Place, Daniel N., and ano. v. State 287 

Printy, Anna, v. State 287 

Rapp, William G., and ano. v. State 287 

Sears, Thomas, and ano. v. State 288 

Sulzman, Charles A., et al. v. State 289 

Thorpe, Sarah A., v. State 289 

Van Valkenburgh, A. T., v. State 289 

Van Wormer, Maria E., and ano. v. State 289 
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PERMAHENT APPROPRIATIONS ~ Continued. Page. 

Wilde, John D., and ano. v. State 290 

See Kuhn and Buffalo, Rochester & Lockport Ry. Co. v. State . . 246 

PERSONAL INJURY. 

Freeman v. State 283 

Gardner v. State 283 

Genteluoe v. State 234 

Joy V. State 238 

Mulvihill V. State 17 

See Neouoence. 

PROFITS. 

Loss of profits by way of damages for the breach of a contract 
are recoverable against the State. E. Brown Baker v. State 3 

RAILING. 

See Joy v. State 238 

RAILWAY. 

Kuhn and Buffalo, Rochester & Lockport Ry. Co. v. State 246 

RAINS. 

Gray v. State 71 

McDonald v. State 79 

Zimmerman v. State 88 

RESERVATION. 

A reservation of property on a non tidal, nonboundary stream if 
not expressed in a conveyance is to be determined by the language 
of the grant or conveyed in the light of the presumption which 
favors an extension of the title to the center of the stream. The 
Fulton Light, Heat and Power Company and ano. v. State 179 

REVERSED CASES. 

See Cases and Affirmed Cases. 

SALINA STREET BRIDGE. 

Personal injuries at Salina Street bridge in Syracuse. Mulvihill 
as adm., etc. v. State 17 

SEEPAGE. 

See Leakage. 

SKANEATELES LAKE. 

The State may permanently maintain the water in Skaneateles 
lake to the height indicated by the canal board which appropriated 
the waters in 1843 and the State is not liable if the water rises 
at times through natural causes to a greater height. Fitzgerald 
V. State 117 
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STAT£ £MPLOY££S. Page. 

The State may by statute fix the compensation and hours of 
labor of its employees. An employee on a State scow may re- 
cover for extra hours of labor where a right thereto had not been 
waived by him. Campbell v. State, 9 McCammon v. State, af- 
firmed 117 App. IMv. 913 , -20 

STATUTES. 

Laws 1908, chapter 619 enlarges the jurisdiction of the Court 
of Claims. See section 264, Code of Civil Procedure. 

STATUTE OF LIMITATIONS. 

After the running of the Statute of Limitations property owners 
are presumed to have been compensated for damages to land 
through which the canal was built. Keith v. State 144 

Morgan & McLennan v. State 38 

TEMPORARY APPROPRIATION. 

Where the State took possession of land for 'the purpose of con- 
structing a feeder without filing a map of the land or observing 
the requisites of a permanent appropriation, the possession con- 
stitutes a temporary appropriation for which the owner or tenant 
according to the facts is entitled to the value of the use of the 
land. The claim for such occupation by the State prior to "the 
passage of an enabling act was allowed. The enabling act treated 
the act of the State as a permanent appropriation and amounted 
from the time of the passage of the act to a permanent appro- 
priation and claimants were entitled to recover upon that basis. 
Morgan & McLennan, exec, etc. v. State 38 

TENANT. 

Where a tenant is in possession of land, and a notice to appro- 
priate has been served upon the owner, continues in possession 
without written notice of the appropriation and by agreement 
with proper State officials, sows his crops and is prevented from 
harvesting them by a notice to vacate, he is entitled to recover 
the value of such crops. Lynch v. State •. 36 

TONAWANDA FEEDER OVERFLOW. 

Where the State constructs a feeder connecting two distinct water 
sheds and negligently maintains the feeder so that it overflows and 
damages, the State is liable for the damage which it negligently 
occasions but not for any damage produced by natural causes which 
would have occurred irrespective of its own negligence. Gray v. 

State 71 

McDonald v. State 79 

Zimmerman v. State 88 
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WHITNEY CREEK. Page. 

See Gray v. State 71 

McDonald v. State 79 

Zimmerman v. State 88 

WOOD CREEK OVERFLOW. 

Briggs V. State 22 

Harris v. State 22 

Harris v. State 33 
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